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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,775 


COLON D. LOCKLEY, JR., 
Appellant, 


Vo 


UNITED STATES OF AMERICA, 
Appellee. 





APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 
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UNITED STATES COMMISSIONER 
DISTRICT OF COLUMBIA 


RECORD OF PROCEEDINGS IN CRIMINAL CASES 
BEFORE JAMES F. SPLAIN, Commissioner, U.S. Court House, Wash. 1, D.C. 
COMMISSIONER’S DOCKET No. 1, Case No. 51, THE UNITED STATES vs. 
Colon David Lockley Jr. Complaint filed on July 24, 1956, by Preston M. Cox, 
Det. #6 Pct. MPDC, charging violation of United States Code, on July 13, 1956, 
at Washington in the district of Columbia as follows: T. 22 D.C. Code, section 
1801, housebreaking (construction shed). | 
i Proceedings on First Presentation of Accused to Commissioner: July 24,1956, 
. 1:45 pm; arrested by MPDC without warrant. Complaint prepared. Defendant 
was informed of the complaint and of his right to have a preliminary hearing 
and to retain counsel. Defendant was not required to make a statement and 
¢ was advised that any statement made by him may be used. against him. Defend- 
4 ant was advised of his right to cross-examine witnesses against him and to 
introduce evidence in his own behalf. Def. Waived Preliminary Hearing (Medi- 
: cal Attention was recommended for Def.) Def. Held for Grand Jury. Bail fixed 
July 24, 1956, Amount, $1,000. Committed to Wash. Asylum & Jail on July 24, 1956 


*x* * * *&* *©* © & * 








270 /Filed July 25, 19567 
“UNITED STATES. DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Commissioner’s Docket No. 1, Case No. 51 

UNITED STATES OF AMERICA 
v. 

Colon David Lockley Jr. 


FINAL COMMITMENT OF 
Colon David Lockley Jr. 


eo @¢8 ef ee 


To: The United States Marshal of the District. of Columbia; 

_ You are hereby commanded to take the custody of the above named defend- 
ant and to commit him with a certified copy of this commitment to the custodian 
of a place of confinement within.the District of Columbia approved by the At- 
torney General of the United States where the defendant shall be received and 
safely kept until discharged in due course of law. The above named defendant 
‘was arrested upon the complaint of Det. Preston M. Cox, #6 Pct. MPDC, charging 
that on or about July 13, 1956, in the District of Columbia, the defendant did 
housebreaking, HELD FOR GRAND JURY, RECOMMEND MEDICAL ATTEN- 
TION, in violation of DCC Title 22, Section 1801, and he, (having duly waived 
preliminary examination before me on July 24, 1956) has been directed to fur- © 
- nish bond in the sum of One Thousand dollars ($1,000.00) for his appearance 
in the United States District court for the District of Columbia at U. S. Court 
_ House, Wash. 1, D.C. in accordance with all orders and directions of the court 
relative to his appearance before the court, and he has failed to do so. 
| Dated: July 24, 1956 /s/ James F. Splain 


James F. Splain, United States Commissioner 


RETURN 
Received this commitment and designated prisoner on July 24, 1956, and on 
July 24, 1956, committed him to Dist. Jail, and left with the custodian at the same 
time a certified copy of this commitment. 


Dated: July 24, 1956 : Carlton G. Beall, United States Marshal 
District of Columbia 


BY -/s/ Oscar Strinl, Deputy 
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271 /Filed August 27, 19567 | 
. UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled June 28, 1956, Sworn in on July 3, 1956 
The United States of America: 
Ve : 


David Blackney 
otherwise known as 
David Blackley 

Colon D. Lockley, Jr. 


Criminal No. 879-56 


Grand Jury No. 1102-56 
1083-56 


Housebreaking and Larceny 
(22 D.C.C. 1801, 2201, 2202) 


The Grand Jury charges: 

On or about July 10, 1956, within the District of Columbia, David Black- 
ney, otherwise known as David Blackley and Colon D. Lockley, Jr. entered the 
building of Morris Pollin & Sons, Inc., a body corporate, with intent to steal 
property of another. 

SECOND COUNT: | 

On or about July 10, 1956, within the District of Columbia, David Black- 
ney, otherwise known as David Blackley and Colon D. Lockley, Jr., stole the 
property of Harry E. Nau & Company, Inc., a body corporate, of the value of 
about $30.00, consisting of the following: 75 feet of copper tubing, each foot 
of the value of $0.40. 

THIRD COUNT: 

On or about July 14, 1956, within the District of Columbia, David Black- 
ney, otherwise known as David Blackley and Colon D. Lockley, Jr. entered the 
building of Harry E. Nau & Company, Inc., a body corporate, with intent to 
steal property of another. 

FOURTH COUNT: 

On or about July 14, 1956, within the District of Columbia, David Black- 
ney, otherwise known as David Blackley and Colon D. Lockley, Jr., stole the 
property of Harry E. Nau & Company, Inc., a body corporate, of the value of 
about $365.00, consisting of the following: One Drive-It gun, of the value of 
. $200.00, 500 pounds of lead, each pound of the value of $0.20, one roll of cop- 
per tubing, of the value of $25.00, two gas tanks, each of the value of $20.00. 





272 FIFTH COUNT: 


On or about July 14, 1956, within the District of Columbia, David Black- _ 
ney, otherwise known.as David Blackley and Colon D. Lockley, Jr. entered the 
‘building of Walter Truland Corporation, a body corporate, with intent to steal 

property of another. | 
SIXTH COUNT: 

On or about July 14, 1956, within the District of Columbia, David Black- 
ney, otherwise known as David Blackley and Colon D. Lockley, Jr. stole the 
property of Walter Truland Corporation, a body corporate. and Percy L. Roeder, 
of the value of about $24.00, consisting of the following: two wrenches, each of 
the value of $5.00, two tube cutters, each of the value of $3.00, property of 
‘Walter Truland Corporation, a body corporate; one tape line, of the value of 

$5.00, one hacksaw, of the value of $3.00, property of Percy L. Roeder. 


A TRUE BILL: /s/ Oliver Gasch 
/s/ Leo H. Dodd ! -Attorney of the United States in 
- Foreman. and for the District of Columbia 


274 /Filed October 5,1956 7 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


‘UNITED STATES OF AMERICA ) 
vs. CRIMINAL ACTION No. 879-56 


COLON D. LOCKLEY, JR. 


_ MOTION FOR DETERMINATION OF 
O F A D 


Comes now the defendant, Colon D. Lockley, Jr., by and through his attorney, 


Albert A. Rapoport, and respectfully moves this Honorable Court as follows: 

1. To hold a hearing and have a judicial determination of the mental com- 
-'petency of the defendant, pursuant to Title 18, Section 4244, United States Code. 

The grounds for such belief are as follows: 

‘1. Counsel for the defendant has reasonable belief from personal observa- 
tion of the defendant. that the said defendant may be presently insane or otherwise 
-sO mentally incompetent as not to understand the proceedings against him or | 
properly to assist in his. defense. 

2. It has very recently come to the. attention of the. counsel for the defend- 


ant that the defendant suffered a severe head injury in March of 1955 in Pinehurst, 


North Carolina; that defendant had been struck over the head with a baseball bat, 


> | 


4) 


5 


9) 


was unconscious several hours from the blow, was operated on at the Moore 
County Hospital and a steel plate placed in his head; that as a result of said 
injury the defendant suffers severe headaches every day, dizzy spells, ringing 
in the ears and his eyes become blurry and vision impaired at times; in addi- 
tion, the defendant has a poor sense of balance which causes him to stagger at 
times and has occurred repeatedly since the aforesaid injury. 


/s/ Albert A. Rapoport 
Albert A. Rapoport 
Attorney for Defendant 


Points and Authorities 
1. Title 18, Section 4244, United States Code. 
Certificate of Service 
This is to certify that a copy of the aforesaid Motion was served upon the 
275 Office of the United States Attorney for the District of Columbia this 5th 
day of October, 1956, by counsel for the defendant herein. 


/s/ Albert A. Rapoport 
Albert A. Rapoport 
Attorney for Defendant 


276 /Filed October 26, 19567 


ORDER 


Upon consideration of the defendant’s Motion for a Mental Examination 

to determine his competency to stand trial, it is by the Court this 26th day of 
October, 1956, 

ORDERED, that the defendant be committed to the District of Columbia 
General Hospital for a period not to exceed sixty days to be examined by the 
psychiatrists and the psychiatric staff of said hospital. The Chief Psychiatrist 
of said hospital will upon completion of said examination file with this Court a 
written report of the examination, pursuant to Title 24, Section 301, District 
of Columbia Code, 1951 Edition, as amended August 9, 1955, which report shall 
express the opinion of the staff of the hospital on the present insanity or sanity 
or mental competency of. the defendant, and it is 

‘FURTHER ORDERED, that upon receipt by the Court of the report of the 

Chief Psychiatrist, the United States Marshal or his designated deputy is hereby 
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authorized to bring the defendant before this Court for such further proceed- ' 
‘ings in this matter as may be necessary. | 

/s/ Joseph C. McGanaghy 
Seen: JUDGE 


 /s/ Victor W. Caputy 
/Victor Caputy - Assistant U.S. Attorney 


277 /Filed December 3, 1956/7 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF PUBLIC HEALTH 
DISTRICT OF COLUMBIA GENERAL HOSPITAL 
19th and E Streets, S.E. 


Washington 3, D.C. 
November 30, 1956 . 


Mr. Harry M. Hull 
Clerk, U.S. District Court 
for the District of Columbia 
Criminal Division 
U.S. Courthouse 
‘Washington, D.C. Re: Colon Lockley, Jr. 
Cr. 879-56 


Dear Sir: 

Colon Lockley was admitted to D. C. General Hospital on the 9th of Novem- 
‘ber, 1956, for psychiatric evaluation. 

Complete psychiatric studies on this man indicate a chronic mental con- 
dition rendering him imcompetent and unable to participate properly in his own 
defense. 

_ It.is recommended that Mr. Lockley be committed to an institution for the 
proper care and treatment. : 
‘Yours. sincerely, 


CCS /s/ John D. Schultz /per 
Asst. U.S. Attorney Mary V. MciIndoo 
pias ee John D. Schultz, M. D. 

MMclI /ksn ! Chief Psychiatrist 


278 /Filed December 13, 19567 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 
Vv. ‘Criminal No. 879-56 


oe ON D. LOCKLEY. TR 





| 


7 ORDER 

It appearing to the Court that on November 9, 1956, the defendant was ad- 
mitted to the District of Columbia General Hospital for examination by the psy- 
chiatric staff of said hospital to determine whether he was mentally competent 
to understand the proceedings against. him or properly to assist in his own de- 
fense, and it further appearing that on November 30, 1956, the Chief Psychi- 
atrist of the District of Columbia General Hospital certified to the Court that 
the defendant is suffering from a chronic mental condition rendering him in- 
competent and unable to participate properly in his own defense, and it also ap- 
pearing that neither accused nor counsel for the Government nor counsel for 
the defendant objects to the said report from the District of Columbia General 
Hospital, it is by the Court this 13th day of December, 1956, 

ORDERED that pursuant to Title 24, Section 301, District of Columbia Code 
1951 Edition, as amended August 9, 1955, that the defendant be committed to the 
District of Columbia General Hospital and thereafter to be transferred and com- 
mitted to Saint Elizabeths Hospital, and it is, 

FURTHER ORDERED that the defendant remain committed to Saint. Eliza- 
‘beths Hospital until he is mentally competent to stand trial, pursuant to Title 
24, Section 301, District of Columbia Code, 1951 Edition, as amended August 9, 


1955. 


/s/ Alexander Holtzoff 
JUDGE 


279 /Filed July 27, 19577 


DEPARTMENT OF 

HEALTH, EDUCATION, AND WELFARE 

SAINT ELIZABETHS HOSPITAL 
WASHINGTON 20, D.C. 


Re: Colon D.. Lockley, Jr. 
July 25, 1957 


The Clerk 

United States District Court 
for the District of Columbia 

United States Courthouse 

‘Washington 1, D.C. 


Dear Sir: 





8 


Your attention is invited to the case of Mr. Colon D. Lockley, Jr., District 
of Columbia Prisoner, who was admitted to Saint Elizabeths Hospital on January 
29, 1957 pursuant to the provisions of Title 24 af the District of Columbia Code, 

- Section 301 et. seq. as amended by the Act of August 9, 1955, Public Law 313. 
The hospital was informed at the time of his admission that he was under a charge 
of Housebreaking and Larceny, Criminal Number 879-56. 

It has been determined that Mr. Lockley is at this time mentally competent 
to. stand trial and to.consult with counsel and properly assist in his own defense. 
Therefore, it is requested that arrangements be made for this individual’s re- 
‘moval to the District of Columbia Jail or such other institution as is considered 


appropriate. 
Sincerely yours, 
cc: United States Attorney /s/ A. M. Duval 
for the District of Columbia Addison M. Duval, M.D. 
Washington 1,D.C. (2) Acting Superintendent 


United States Marshal (1) 
United States Courthouse 
Washington 1, D.C. 


Record Clerk (1) 
‘District of Columbia Jail 
19th & C Streets, S.E. 


Washington, D.C. 


280 /Filed July 30, 19577 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA > 


UNITED STATES OF AMERICA : 
vs. : Criminal Case No. 879-56 


COLON D. LOCKLEY, JR. : 


ORDER 
It appearing to the Court that the defendant was admitted to Saint Eliza- 
~beths Hospital on January 29, 1957 to determine whether he was mentally com- 
petent to stand trial and assist counsel in his own defense and it further appear- 
ing that.the Chief Psychiatrist of said Hospital certified on July 25, 1957 that 
| the defendant is presently mentally competent to understand the nature of the 
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‘charges against him and to assist counsel in his own defense, it is. by the Court 
this 30th day of July, 1957, 

ORDERED that the United States Marshal or his designated deputy: be 
authorized to bring Colon D. Lockley, Jr. from Saint Elizabeths Hospital to the 
District of Columbia Jail to await trial in this matter. 


/s/ Charles F. McLaughlin 
JUDGE 


283 /Filed September 13, 19577 


ORDER 


This cause came on for hearing as a result of an objeetion by the defend- 
ant in open court to the report from Saint Elizabeth’s Hospital certifying that 
the defendant was mentally competent to stand trial, to understand the proceed- 
ings against him, and to properly assist in his own defense. 

Upon consideration of the testimony adduced at said hearing that the de- 
fendant is presently of sound mind, mentally competent, able to understand 
the proceedings against him and properly to assist in his own defense, it is the 
finding of the Court that the above-named defendant, Colon D. Lockley, Jr., is 
mentally competent to stand trial, to understand the proceedings against him 
and to properly assist in his own defense. | 

Wherefore, in view of the finding by the Court it is this 13th day of Sep- 
tember, 1957 ordered that the defendant Colon D. Lockley, Jr. stand trial in 

_ Criminal Case No. 879-56. 


/s/ James R. Kirkland 
JUDGE 


2 /Filed November 3, 19587 
_EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA : 
v. ‘ Criminal Action No. 879-56 


COLON D. LOCKLEY, JR., Defendant 
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Wednesday, November 20, 1957 | 
The above-entitled matter came on for trial before Honorable F.DICKIN- 
SON LETTS, a judge in the United States District Court, and a jury, at 10.30 a.m. 
APPEARANCES: 
For the Government: 
VICTOR W. CAPUTY, Esq., Assistant United States Attorney. 
For the Defendant: 
JOHN J. DWYER, Esq. 
PROCEEDINGS 
* * *&* Ke KH KH KE 
6 MR. CAPUTY: The stipulation would be, if Your Honor please, that as to 
the first count of the indictment, which charges housebreaking on July 10, 1956, 
that the stipulation is that the building of Morris Pollin and Company, Incorpo- 
rated, was. broken into. That is the first stipulation as to that count. And also 
a stipulation that the Morris Pollin and Company is a corporation. And a stipu- 
‘lation also covers the fact that these places are in the District of Columbia. 

And then as to the second count of the indictment, the stipulation agreed 
to between counsel for the Government and counsel for the Defendant is that — 
this is property, as named in the second count of the indictment, which belonged 
to. the Harry Nau and Company, Incorporated; that it was, one, a corporation and 
that the property was stolen on that day. 

And, in addition, the stipulation is, if I am correct -- if I am not, you ad- 
vise me, counsel -- that this defendant pawned this property named in the sec- 
ond count of the indictment on July 11, 1956, at 200 M Street, Southwest, and that 
if we presented the witness, Mr. Viner, he would testify that on the 11th that | 
this defendant did pawn or he sold the 75 feet of copper tubing. 

. Now,.as to the third count of the indictment, the stipulation is that on July 
4 14, as named in the indictment, or about that day that the building of Harry 
Nau and Company, as named in the third count of the indictment, was broken | 
into and, further, that it is a corporation. 
aan And then as to.the fourth count of the indictment, the stipulation would be 
that on or about July 14, 1956, that the property named in the indictment was 


” 
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stolen at the time that the place was broken into and that that property was the 
property of Harry Nau and Company and that it was of the value of about $365, 
as named in the fourth count of the indictment. 

Now, the fifth count of the indictment charges housebreaking, also, and 
there is a stipulation that the building of the Walter T ruland Corporation,.a 
body corporate, as named in the indictment; that it was a corporation and that 
the place, the building, as named in the fifth count of the indictment, was broken 
into. | 

Then, as to the sixth count of the indictment, the stipulation is that at the 
time the place was broken into that property of the Walter Truland Corporation 
of the value of about $24, as named in the indictment, that is, two wrenches 
each of the value of $5.00 and two cutters each of the value of $3.00, property 
of Walter Truland Corporation, was stolen at that time; and that, also, the prop- 
erty of the value of $5.00, consisting of one tapeline, and one hacksaw of the 

value of $3.00, property of Percy L. Roeder, was stolen at that. time. 

In addition, Your Honor, the stipulation, so as not to call some other wit- 
nesses, between counsel is that the property named as stolen in the second 
count of the indictment was recovered by the police at 200 M Street, Southwest, 
in the District of Columbia. 

And in addition, as to the fourth count of the indictment, the stipulation is 
that. the 500 pounds of lead was recovered by the police at this same junkyard 
or pawnbroker at 200 M Street, Southwest, and the the Drive-it Gun, as named 
in the indictment, was recovered by the police at another pawnbroker at 1303 | 
H Street, Northeast, in the District of Columbia. So that if witnesses were 
called, they would so testify that the property was stolen and that the property 
was recovered. 

Am I correct in the stipulations ? 

MR. DWYER: It is so stipulated, Your Honor. 

*¥ *£* * © &* © KF 
11 ARTHUR L. DALTON 
was called as a witness on behalf of the government and, after being first duly 


sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 

BY MR. CAPUTY: 

Q. Will you state your name and assignment? A. Detective Arthur L. 
Dalton, assigned to Sixth Precinct, Metropolitan Police Department, Washington, 
D.C. | 

Q. What was your assignment, sir, in July of 1956? A. I was assigned to 
plainclothes. 

Q. Do you know, sir, one named Colon D. Lockley, Jr.? A. I do, sir. 

Q. Do you see him here in the courtroom? A. I do, sir. 

x * *&* * & &* KF 

Q. Now, directing your attention to July, 1956, did you make an arrest of 
the defendant? A. I did, sir. | 

Q. What date? A. The 24th of July. 

Q. And what time? A. 4:30 a.m. 

Q. Where? A. At his home. 

Q. And after you made an arrest, where if anywhere did you go? A. After 
I made the arrest, the defendant went with me and we went around a 
D. C., different areas, trying to pick up -- 

Q. Thatis all. A. O.K. 

Q. Now, let me ask you this question and answer it yes or no; nothing 

further. At the time you made an arrest of.this defendant on July 24, 1956, 
did you talk to him concerning this housebreaking of July 14, as named in the 
indictment ? A. I did, sir. 

Q. And where was the conversation? A. It was in his room at the second 
floor, rear, of 1004 Independence Avenue, Southeast. 

MR. DWYER: May counsel approach the bench ? 

(At the bench:) 

MR. DWYER: Your Honor, we object at this time to any conversation, 
under the Mallory decision. We claim this violated the Mallory rule. He wasn’t 
arraigned until much later the same day. And I would ask for a hearing out of, 
the presence of the jury. 

-_THE COURT: This was at the time -- 
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MR. CAPUTY: Right when he arrested him. I don think the Mallory 
decision applies. 

THE COURT: Overruled. 

MR. DWYER: We rely on the Leach case cited by Judge Tamm yesterday 
on that point. Anything at all -- we contest the period oftime. I think Your 
Honor probably should have some hearing to get the elements that the defend- 
and is going to say it was later on he made the statement to the police officer. 

14 Of course, it is prejudicial once it is already in. 

THE COURT: Perhaps I should hear it out of the presence of the jury. 

MR. DWYER: Yes, Your Honor. That is what I ask. 

(In open court:) 

THE COURT: I will ask the jury to keep in mind the admonition and step 
out of the courtroom for a few minutes. Please do not get too far away. I will 
call you back shortly. 

(Jury withdrew from courtroom.) 

THE COURT: Now, gentlemen, I will hear the proposed testimony out of 

tthe presence of the jury. 

BY MR. CAPUTY: . 

Q. Now, you stated, Officer, that you arrested the defendant, Colon Lock- 
ley, Jr., on July 24, 1956, about 4:00 in the morning at his home. A: 4:00 -- 
shortly after. 

Q. And at. the time that you arrested him, did you talk to him about this 
housebreaking and larceny which took place at this construction job at 14th and 
Rittenhouse or in.the 6100 block of 16th Street? A. I did, sir. 

Q. And where did that conversation take place? A. The conversation 
took place in the defendant’s room, second floor rear, 1004 Independence Ave- 
nue, Southeast. 

15 Q. Will you tell us what if anything he said on that occasion? 
x * * *F Fe KK KF 

THE WITNESS: On that occasion the defendant said that he went to the 
1400 block of Rittenhouse Street, Northwest, and broke into a construction shed 

with another man by the name of Blackney or Blakeney. 


*¥* * * © © & © * 


TT 
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14 
Q. Now, was anything said by him as to whether any property was taken? 
* * *£+ © © © & * 


THE WITNESS: He said that he was with a man named Blakeney or Black- 
ney and a Drive-it Gun was taken from the construction shed in the 1400 block 


of Rittenhouse Street, Northwest. 


Q. Taken by whom? A. Taken by -- asI recall, he said that Blakeney 
took the gun and he was with him at the time. 

Q. Was anything said by him as to whether the shed was broken into? A. 
He said the shed was broken into. : 

Q. Who broke into the shed? A. He said that Blakeney broke into the 


~ shed. 
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Q. Was any statement made by him as to whether he was with Blakeney 
at the time the shed was broken into and the Drive-it Gun was taken? A. He 
said he was present, yes, sir. 

* * *&* *©* &* &* KF 
CROSS EXAMINATION 

BY MR. DWYER: 

* * * * * *& € * 

Q. I don’t want information. Just tell us what you did. You arrested 
Gordon? A. I arrested Gordon. 

Q. That was before you saw Lockley? A. That is right, before I saw 
Lockiley. 

Q. You are sure it was after 4:00 o’clock when you saw Lockley; is that 


correct? A. Sure, shortly after 4:00. 


Q. Who was with you when you made the arrest? A. WhenI made the 
arrest ? 
Q. Yes, sir. A. I made the arrest by myself on this gentleman. 


Q. Was anybody in the room with you? A. One of his relatives came up | 


to the room and knocked on the door. And when he opened the door, I went in 
with the relative. | 
Q. Were there any other police officers with you? A. There were po- 


-lice officers there. I don’. know whether they were in the room or not. 
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2 Q. Who were the police officers that were with you? A. A scout car 
from Number Five Precinct. I don’ recall their names. 
Q. They were in uniform; were they not? A. That is right, sir. 


. 19 _Q. And are they here today? A. They are not here today, no, sir. 
: Q. Did you make a report of this arrest, sir? A. When you say a report -- 
’ Q. A written report? A. A written report? 
Q. Yes, sir. A. No, sir. WhenI came back to the precinct this man was 
= booked, but I didn’t make the report. 


Q. Did you ever give a statement to anybody about this case, sir? A. My 
commanding officer. When I say ‘‘commanding officer,’? I mean. my sergeant 
in charge of my precinct. 
Q. Who was that, sir? A. Sergeant Culpeper. 
Q. Sergeant Culpeper. Did you make any notes? A. I made mental notes. 
Q. No, did you make any written notes? A. No, sir, I didn’t make any 
written notes. 
Q. In other words, you are testifying about what the defendant said back 
on July 24th as your own memory at this time; is that correct, sir? A. Yes, sir. 


20 Q. All right, now, after you arrested the defendant, where did you take 
‘. him? A. We went to different addresses throughout the city. I couldn’ tell 
> you just where. 


* *£+ * © © K€ KF * 


Q. When did you leave him? What time did you leave the defendant on 
the 24th? A. When he was brought in the precinct and booked, I stayed with 


him, oh, I guess a short while after. And then I went with somebody else. 
* * * * * * * 





le 21 Thereupon -- 
Ie COLON D. LOCKLEY, JR., 
| was called as a witness in his. own behalf and, after being first iis sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
(Out of the presence of the jury.) 
BY MR. DWYER: 
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Q. What is your name, sir, and your address? A. 1004 Independence 
‘Avenue, Southeast, Washington, D.C. 

Q. What is your name? A. Colon Lockley, Jr. 

Q. Directing your attention to the 24th of. July, 1957, what time were you 
arrested? A. I was arrested between 12:30 and 1:00 a.m., the 24th of July, 


- 1956. 


Q. At your home, sir? A. Yes, sir. 
Q. This was in 1956? A. Yes, sir. 

-Q. All right, now, who arrested you? A. It was a uniformed officer. I 
cant place him. I couldn* know him if I seen him, to tell the truth, but it was 
a uniformed officer. He had a pistol on, I know, and a blue -- 

Q. How many were on the outside? A. Several on the outside. Only one 
came in. 
* *+ * *©* © &©§ © * 
THE COURT: Did you have anything else ? 
MR. DWYER: No, Your Honor. On the basis of that testimony and I will 


_ submit the official record in the court jacket here, to wit, the record of pro- 


_ ceedings in.criminal case before James H. Splain, which indicates proceedings 
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on first presentation of accused to Commissioner; date, July 24, 1956, 1:45 p.m. 
THE COURT: Yes. 
MR. DWYER: I will respectfully refer the Court to that and the testimony 
of the Officer that he took him around to various places as coming within the 
purview of the Mallory decision; that this man was not booked without a reason- 


able delay; that the statement was taken from him -- I would ask that that state- 


ment be excluded. 
THE COURT: The motion is denied. All right, ladies and gentlemen, 


step right inside ... 


* * *©* © &* *&©& & 


Thereupon -- 
ARTHUR L. DALTON | 


resumed the witness stand, in the presence of the jury, and was examined and 


testified further as follows: 
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. DIRECT EXAMINATION (Resumed) 
' ,BY MR. CAPUTY: | 

Q.. You stated, Officer, that you made. the arrest of this defendant Lockley 
on July 24, 1956, at his home a short.time after 4:00 in the morning? A. That 
is correct, sir. 

Q. And whereabouts in his home did you make the arrest? A. It was on 
the second floor in the rear room. , 

Q. Now, did you talk to him, sir? A. I did, sir. 

Q. Where was it that you talked to him? A. Second floor, rear room, of 
1004 Independence Avenue, Southeast. 

Q. Was that at the time of the arrest, sir? A. That is right, sir. 

Q. Now, who.was present at the time that you talked to him? A. The 
defendant and one of his relatives -- it was a woman -- lady -- I believe it 
was his aunt -- and myself. That is allI recall in there. 

Q. Now, can you tell us whether you talked to him concerning the house- 
breaking and the larceny that took place on 4-19-56 of the Nau Company there ? 
A. I did, sir. 

Q. Will you tell us, as best you recall, just exactly what.he said to you 
on this occasion concerning this offense? A. The defendant said to me that 
he went up to the 1400 block of Rittenhouse Street, Northwest, and he was with 
a man by the name of Blakeney or Blackney. They went up together to that ad- 
dress and the defendant told me that Blakeney broke into a construction shed 
and that he was present at the time that Blakeney broke into that shed. 

Q. Was anything said by him as to whether any property was taken at the 
-time that the shed was broken into:? A. The only property that.the defendant -- 

Q. What did he say? A. The property that. the defendant told me that was 
taken was a Drive-it Gun. — 

26 Q. Now, do you recall whether he said he was present at the time the 
property was taken? Did he say anything about that? A. The defendant told 
me he was present with Blakeney at the time the Drive-it Gun was taken from 
the construction shed in the 1400 block of Rittenhouse Street, Northwest. 

Q. Did there come a time that you brought him to police headquarters, 
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sir? A. I brought him to Number Six Precinct. : : 
.Q. What time was it that you got there? A. I would say 6:00 in the morn- 
ing -- 6:30. We went a few places throughout the city before we came toNumber 
Six Precinct. 
Q. After you returned, went to Number Six Precinct and brought him ‘ai 
there about €:30 in the morning, did you talk to him any more? A. I didnt, no, 
sir. 
Q. What.time did you leave his presence? A. He was put back in cus- 7 
tody -- back in the cell block. That is the last I saw of him. 
Q. And about what time was that? A. Around 6:30 in the morning, ap- 
proximately. 
MR. CAPUTY: That is allI have. 
27 CROSS EXAMINATION 
BY MR. DWYER: 
* * * * * *& * & 
28 Q. How many officers were there in this scout car? A. Two. 
Q. And did you all go up to the room? A. To 1002 Independence Avenue, 
Southeast. . 
Q. Defendant Lockley’s Room? A. To Defendant Lockley’s room? No, P 
No. “ 
Q. Who went up there? A. I went up with his aunt. 
Q. That is all? The other two officers didn’t go? A. The other two 
officers had been there a short time before that. 
x* * * &* *&* © & * 
Q. Is it your testimony that Mrs. Coleman was there when you were talk- 
ing tohim? A. She was present for a short. while; I don’t know how long. 
29 Q. What did you tell the defendant when you walked in the room? A. 
When I walked in the room I told the defendant that he was under arrest. 
Q. Did you tell him what for? A. I told him what for, yes, sir. 
Q. All right, and what. did you tell him then or what did he ask you? A. 
I told him that he was a suspect in the housebreaking of a construction job -- 
-construction shed in the 1400 block of Rittenhouse Street, Northwest. 
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Q. And what did he say, he did it? A. Well, at first he denied it. 

Q. Allright. A. AndI talked to him and I told him that there was no 
use -- : 
Q. Officer, could you tell us what.he said rather than he denied it or 
admitted it -- just what words he used? A. I don* recall the exact words. I 
couldn’t tell you the exact. words. 

.Q. All right, first he denied it. Then what did he say? A. ThenI told 
him how much I had to go on and he decided then that it is better that he tell 
me his side of the story. 

Q. I see. And that was when he told you that he went up there with Black- 
‘ney and Blackney broke into the place and stole the Drive-it Gun; is that right ? 
A. That is correct, sir. 

Q. And you had already recovered the Drive-it Gun, had you not, sir? 

A. That.is correct, sir. 
Q. Now, Officer, how long did this period of time go on in the room, this 


questioning in the room, Lockley’s room? A. I couldnt judge. I would say 


roughly fifteen minutes. 
Q. Fifteen minutes? A. Approximately fifteen minutes. 
Q. What was Lockley wearing? A. AsI recall, he was in his shorts. 
He was in bed when I came in. 
/Q. What kind of clothes did he put on to go out? A. I cant recall. I 
couldn’t tell you that. 
x* *x* * * * &* KE * , 
Q. And you know that your. statement here that. Defendant Lockley admit- 
ted going up there is quite important, don’t you? A. Would you repeat that ? 
Q. You know that your statement that Lockley told you he was with Black- 
ney up there is important to this case. A. Yes, sir. 
Q. You know that? A. Yes, sir. 
Q. Now, let me ask you this, Officer: Do you generally make notes of 
your investigation ?. A. Not all the time. 
-Q. I asked you if you generally do. A. Generally? 
Q. Yes, sir. A. Generally, I would say in certain.cases. 
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Q. And you jot down what a defendant generally says, don’t you? A. Not 


necessarily. 


Q. Did you file any written report.on this occasion? A. The only report 


that I -- : 


THE COURT: No, answer his question. 

THE WITNESS: I have, sir. 

BY MR. DWYER: 

Q. And what was that written report? A. That was the statement that 
the defendant gave at Number Six Precinct. I was present when he gave the 
statement. . 

Q. Did you file a written report, sir? Did you write up something in 
your handwriting as to what the defendant said? A. No, sir. 

Q. To you? A. Not to me, no, sir. 

Q. You did not do that? A. No, sir. 

Q. And you wrote down at no time what the defendant told you? A. No, 


sir. 


Q. You made no notes of it? A. No, sir. 

Q. Yet, knowing how important it is today, you recall back in July, 1956, 

that he did say those words; is that correct? A. I am positive he said 
that. 

Q. You are positive he said that? A. Yes, sir. 

Q. Approximately how many investigations have you conducted since July 
19, 1956, Officer? A. Well, going back to July 24, 1956, I was not permanently 


-assigned to plainclothes. That night of July 24th -- I have reference to July 24th 


-- around approximately 4:15 in the morning I went over to the defendant’s 
house in. a partial uniform. I had my civilian coat and police pants. I did not 
have a police hat. I had my badge in my pocket. 

Q. Would you answer my question, sir? A. That is the way I got to answer 


your question, sir. This is the only way I got to lead up to it. You asked me a 


question. I want to answer it. 
Q. I want a figure, sir. Could you give me an approximate figure of how 


_ -many investigations you have. conducted since July 24, 1956? Was it 5, 10, 25, 


. O 
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or 100? A. I would say roughly about 40 to 50. 

Q. 40 to 50 ina year and a half? A. Ina year and a half, yes, sir. 

Q. And can you recall the conversations you had with all the people you 
investigated? A. I wouldn’t say that I recall them in all the particular case, 

35 no, sir. 

Q. And do you generally rely on. your own recollection as to what people 
say or do you jot it down? A. Now, I jot it down. 

Q. But you didn’t at that time? A. At that time in this particular case 
I didn’t. 

MR. DWYER: That. is all. 

MR. CAPUTY: That is alll have. 


* * * * *©* © & * 


MR. CAPUTY: At this point, Your Honor, the Government rests. 
* * * © &* Ke K& 


Thereupon -- 


COLON D. LOCKLEY, JR., 
the defendant, was called as a witness in his own behalf and, after being first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. DWYER: 

Q. What.is your name, sir, and where do you live? A. Colon Lockley, 
‘Jr. I live at. 1004 Independence Avenue, Southeast. 

Q. Now, Mr. Lockley, directing your attention to the 24th day of July, 
1956 -- that is a year ago last July -- do you recall where you were living? 
A. Yes,, sir. 

Q. Where were you living at that time? A. 1004 Independence Avenue, 
‘Southeast. . 

Q. Did there come a time when you were arrested? A. Yes, sir. 

.Q. When were you arrested that day? A. July 24, 1956. 

37 Q. What time were you arrested? A. About 1:00 a.m. 
Q. And who arrested you, sir? A. I can* recall the officer arrested me. 
- I don’t know him. I don’t believe I would know him if I would see him. But-I 
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know he is a short fellow, a little short and stout fellow, in a police uniform. 

Q. Were you arrested in your room? A. Yes,I was. 

Q. Do you recall if there was one or more than one police officer in 
your room? A. One. | 

Q. Only one? A. Yes, sir. 

Q. All right, was he wearing a jacket or anything? A. Yes, sir, he was 
dressed in his regular uniform. 

Q. All right, now, you have heard Officer Dalton testify here a little while 
ago, did you not, sir? A. Yes, sir, I did. | 

Q. You heard what he said. A. Yes, sir, I did. 

Q. Now, you heard him say that you admitted going to the 1400 block of 
Rittenhouse Street, Northwest, with a man by the name of Blackney and watch- 
ing Blackney break in and take some kind of a gun. What kind of a gun? A. 
Drive-it Gun. 

- 38 Q. Do you recall him saying that? A. No, sir, I don’. 

Q. Do you recall him saying that at the stand? A. Yes, sir, I do. 

Q. Do you recall saying that yourself? A. No,I did not. 

Q. Tell us what did happen, as near as you can recollect. <A. Well, 
whenever he came there, knocked a period on the door, andI got up and opened 
the door. So he asked me if my name was Colon Lockley. I told him yes. He 
said that I was under arrest and I asked him for what. And, at the time, my 
foster mother was standing there and she asked him for what. He told her to 
go back to bed and said that, ‘‘You will find out.’? And I asked him to read a 
warrant to me if he had a warrant. And he said that no that he didnt havea — 
warrant but -he was able to arrest me. So, giving him all respect to his badge | 

and so forth, I went along with him. When we got on the outside -- 7 

Q. Iam not interested in the outside right now. During the time you 
were inside, did you say anything or did he say anything about the housebreak- 
ing in the 1400 block of Rittenhouse Street, Northwest? A. No, sir, he really . 

39 didnt. 

Q. Let me ask you now -- you are under oath today. You realize it? A. 

Yes, sir. | | 
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Q. Did you go with David Blackney to the 1400 block of Rittenhouse Street, 
Northwest, on either July 10th, or July 14th again, and steal anything? A. No, 


.Sir, I never been to the place in my life. 


| Q. Did you know anything about that? A. No, sir, I don’t know where it 
is. I couidn* go to it. 

Q. You heard me, when this case started, announce to the jury that we 
had stipulated that you did pawn certain articles at 200 M Street? A. Yes, sir, 


I did. I really did. 


Q. And you did so pawn those articles? A. Yes, sir, I did. 

Q. Will you tell us how you happened to get whatever you pawned there ? 
A. Yes, sir. 

Q. And what it was you pawned. Tell us that, too. A. Well, it appeared 
to me that Mr. -- 

Q. No, tell us what. happened; not what appeared to you. A. Mr. Black- 


‘ney came by my house and asked me if I would do some work on his car, re- 


pair work. Sol told him that I would. So he left his car with me andI . 
overhauled some portions of the motor, carburetor, distributor, and all. And 
he came back later -- the next day, I think it was -- and picked it up and he 
told me that. he didn’t have any money to pay me but he would pay me either 
the middle of the week or the last of the week. I think this was on Tuesday, 
whenever he came back for the car. It was on Tuesday. And he told me he 
would pay me. Sol told him all right. So that night he came back by again and 
told me if I would come down to his wife’s house to him, because he was going 
to be working, and take this stuff and sell it and take the money that I charged 
him for repairing his car and give the remaining to his wife, whichI did. I 
did do that. 

Q. Now, whose car was it you were driving? A. I was driving John 


Gordon’s car.. 
 Q. All right, and did you identify yourself to the man? A. Yes, sir,I 


really did. 


Q. What was the man’s name; do you recall? A. I don’t recall his name. 
Q. Was he the man in here this morning? A. Yes, sir. 
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Q. And Blackney’s wife was with you? A. Yes, sir, she was. 

Q. What did you actually pawn? A. I think it wasn’t nothing but copper. 
It was scrap copper. That is what it was. 

Q. In thin sheets? A. Pipes. 

Q. How much did you get for it? A. I think it was $11, either $11 or 
$12. 

Q. Did you keep all the $11 or $12? A. No, sir, I kept 5 and gave him 
the other 6 or 7 -- gave it to his wife. 

MR. DWYER: Your witness. 

CROSS EXAMINATION 


BY MR. CAPUTY: 

Q. Now, is it your testimony, if I understand you correctly, that when you 
‘were. arrested on July 24, 1956, at your home that you did not tell the detective 
who testified, Detective Dalton-- A. Yes. 

Q. -- that you were with Blackney when the place was broken into on 


July 13 or 14? A. No, sir, I did not. 

Q. And that you did not tell him that you were with him when the Drive-it 
-Gun was taken? A. I didn’t tell him that, no sir. 

MR. CAPUTY: Now, Your Honor, before I proceed with the next question 
I would like, either at the bench or out of the presence of the jury, to make a 
proffer. 

THE COURT: Come to the bench. 

{At the bench:) 

MR. CAPUTY: I have a written confession from him which on direct I 
could not use because I felt that it would have been violative of the Mallory de- 
cision. But on the basis of his testimony on direct examination, wherein he 
says that he never told the police officer that he was with Blackney on this day 
when the place was broken into and the Drive-it Gun was taken, I now make the 
‘proffer for the use of this confession. My authority is the Supreme Court of 
the United States, case of Walder versus United States. 


x* * * *©* © & *& * 


MR. CAPUTY: I don* think there was any limit to it. I don’t find it here 
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and in my recollection of it, Your Honor. But I think we have exactly the same 
point here as was involved there. I couldn’t. do it as part of my case because of 
the Mallory decision. But.the situation is comparable to the narcotics there 

when he denies it on direct examination, as was done there, and I have a 
right to go into it. 

MR. DWYER: MayI be heard? 

- THE COURT: Yes. 

MR. DWYER: If Your Honor please, I can well understand Mr. Caputy’s 
desire to do by indirection that which he couldn’t do by direct evidence. He ad- 
mits he can’t do that. But.there is one important thing I think he is missing in 
this. In this particular case here there was a denial of the particular evidence 
involved and it was for the purpose of impeaching. The case is based on the 
idea of. impeaching a witness. Now, he attempts in this case to draw the analogy 
that this statement is going to impeach the witness’ testimony. There can be 
no. impeachment here. because the statement that this man is alleged to have 


made to the police officer is not that statement there. It is a separate oral 


statement before this statement was made. 
x * * * bed x * x 


THE COURT: That argument was made in this case and they didn’t accept 
that. 

MR. DWYER: No, Your Honor. In this case here it is the same evidence. 
But this man wasn’t asked about this. He wasn* asked about this confession. 

MR. CAPUTY: It was different evidence -- evidence that was suppressed. 
That was used. 

MR. DWYER: That is right. But there was a blanket denial in this case His 
Honor has. 

MR. CAPUTY: A denial he has ever made the admission to anyone. 

MR. DWYER: Right. 

MR. CAPUTY: So it is the same situation. He denies making the admis- 

 -gion to the police officer. And I have this statement, which is comparable. 
46 MR. DWYER: That isn’t the admission to the police officer there. 
MR. CAPUTY: He is one of the police officers. That is the same admis- 


‘sion. 





47 


48 
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MR. DWYER: He is denying one admission. 

MR. CAPUTY: Dalton’s name is on here. 

MR. DWYER: Your Honor, might I point this one fact out: This admission 
that he is talking about now, that he is cross examining on, is that I asked him, 
Your Honor will recall, was an admission made to the police officer at the time 
of his arrest -- the police officer by himself. Now, certainly, he cannot , by 
any stretch of my imagination, tie that.in to a later subsequent confession in 
writing in which this police officer happened to be a witness -- when he wasn’t 


_even questioned on it. That wasn’t raised in the case. 


MR. CAPUTY: I say it is the same. I could ask the defendant the ques- 
tion did he not make the same admission to the same police officer later in a 
written statement, see, that the officer testified to. 

MR. DWYER: I will submit it on the Mallory case, Your Honor. 

MR. CAPUTY: I could put that question to him. If he denies it, then I 


_can show him this confession. And I think it is a comparable situation. I 


could ask this defendant: 
‘You say you deny you made that admission in your room. Did 

you not later, to that same police officer, make the same admission 

in the written statement ?7’ 

If he denies it, then I can hit him with it. 

MR. DWYER: Your Honor then would be compelled to sustain an objection 
against a question like that because then he is asking a question he is trying to 
impeach the witness on. He can’t get this thing in by direct evidence. 

MR. CAPUTY: I say I can. 

MR. DWYER: Try to get it in by direct evidence then. You know the Mal- 
lory case. 

MR. CAPUTY: I can’t by direct evidence. but I can for this particular 


purpose here. 


* * *©§ © *&* © & * 


MR. CAPUTY: Naming the officer -- he was one of the officers -- make 
that same admission to the officer that he was present. with the other one at 
the time that the place was broken into and the gun was taken. He has opened 
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.the door by that denial, if Your Honor please. 
MR. DWYER: I would object to that question, of course, Your Honor, on 
the ground he is asking the question only for the purpose of getting in by in- 
‘direction this confession. He knows. what the defendant’s answer has got to 
be. 
MR. CAPUTY: I say he has now opened the door. 
MR. DWYER: I haven’ opened the door when conversation -- not a later 
written confession -- 
MR. CAPUTY: I am talking about the same admission. I am not talking 
about anything else. I am talking about the same admission. 
MR. DWYER: The admission was at the time of the arrest; not the writ- 
‘ten confession later on. 


THE COURT: I will permit it. | 
MR. DWYER: Very well, Your Honor. I rely on the Mallory case. 
MR. CAPUTY: I don% mind, Your Honor, if he is convicted, to. let the 


Court of Appeals decide it. I think it is admissible. 
49 THE COURT: Ali right. 

(In open court:) 

BY MR. CAPUTY: 

‘Q. Mr. Lockley,. did you not on the same day, July 24, 1956,.starting around 
9:10 in the morning, say to the police officers, one of whom was Detective Dalton 
-who testified, that you were with Blackney on July 13, 1956, when the place was 
broken into and the Drive-it Gun and other property was taken? A. No, sir. 

MR. DWYER: Objection. 

THE COURT: The 13th? 

MR. CAPUTY: The 13th. 

THE COURT: Is that your date? 

MR. CAPUTY: That is, the indictment is on or about the 14th, but that is 
the date we are talking about, July 13th. 

MR. DWYER: Objection, Your Honor. 

THE COURT: Objection overruled. 

‘BY MR. CAPUTY: 
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‘Q. You dide't make that? A. No, sir. 

MR. CAPUTY: May I have this marked as Government's Exhibit Number 1 
for identification, this one-page statement, Your Honor? 

50 THE DEPUTY CLERK: Government's Exhibit Number 1 marked for iden- 

tification. (Government Exhibit No. 1 marked for identification) 

BY MR. CAPUTY: 

Q. I show you now what has been marked as Government's Exhibit Number 
1 for identification, which is a statement, a one-page statement. I ask you to 
look at that and see if that is not your signature on that statement. A. That is 
my signature on the statement. 

MR. DWYER: Objection, Your Honor. 

BY MR. CAPUTY: 

Q. Thatis your signature? A. No. 

THE COURT: Objection overruled. 

BY MR. CAPUTY: 

Q. Didn't you sign that statement? A. That is my handwriting. 

Q. That is your handwriting? A. Sure it is my handwriting. 

Q. Did you give that statement to the police, as stated there, on July 24, 
1956? A. No, sir, I didn't give any statement to the police. 

Q. But did you sign that? A. Yes, sir, I signed that. 

Q. You signed that? A. Yes, sir. 

Q. Did you know what you were signing atthe time? A. No, sir, I did not know. 

Q. Did you read it? A. I signed that statement under force and brutality. | 

Q. Well, now, you tell us aboutit that you signed it under force and brutality. 

MR. DWYER: Objection to that, Your Honor. He has only denied -- 

MR. CAPUTY: He said he signed it under force and brutality. 

THE COURT: Objection overruled. 

BY MR. CAPUTY: 

Q. Tell of the force and -- A. Force and brutality. 

Q. Yes, sir. A. When I was taken out of my home and before I was put 
in a patrol wagon, I was beat before I was put in the patrol wagon. AfterIwas *# 
put in the patrol wagon, I was taken down around and they asked me the fellow 
Blackney's name. I told them I know no one by that name. So he said, "Well, 
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you will know when we get you to the precinct. 

I said, ‘I don’t know no one by that name.” I said, ‘Furthermore, you 
haven’ told me anything about what you was taking me out for.’’ Then he tell 

-- he come talking about something was stolen or something. I couldnt 
- the full understanding of what he was saying, anyway. 
_ Q. Where did you say you were. beaten? A. I was beaten while I was being 

put in. the patrol] wagon. 

Q. Was this in front of your house? A. Right in front of my home. 

Q. And you were placed in a patrol wagon? A. I was placed in a patrol 


wagon. 
Q. Now, can you tell me whether they were colored or white officers? A. 
One of them was white. I could not tell what the rest of them was. 
Q. Was he in uniform? A. In uniform. 
Q. Complete uniform? A. Complete uniform. 
Q. Can you tell me whether it was one of the members of the patrol wagon 


group? A. I don’t know that, either. 

Q. Well, now, after you say that you were: beaten at the time that you 
were being placed in the patrol wagon, can you tell me whether the officer rode 

in the patrol wagon? A. Yes, sir, a couple of them got in the back where 
I was -- where I was seated in the back. 

Q. How many were in the back? A. Two of them in there. 

.Q. Were there any in the front? A. No -- yes, there was two. — 

Q. There were four officers altogether? A. That is right. 

Q. Now, of those four officers, can you tell me whether they were white 
or colored officers? A. I Couldn* tell youthat. I know the two in the back -- 


“was in the back with me and they was white. 


Q. White? A. Yes. 

Q. Was it either of the two officers that were in the back with you that 
had beaten you? A. One that.slapped me -- he was the one that arrested me. 

Q. My question is as to the two of them that rode in the back with you. 


A. Yes, sir. 
Q. The officer who beat you, was he one of the officer who was riding in 


the back with you? A. No, I don*% think it was. 
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54 — Q. So it was not either one of the two officers in the back? A. No, I 
don’t think it was. 

Q. So then it was one of the officers riding in the front? A. Yes, sir, I 
think that is what it was. | 

Q. Now, the officers riding in the front, were they colored or white of- 
ficers? A. They was white officers. 

Q. Both of them? A. Yes, sir. 

Q. Can you describe these officers or the officer that beat you ? A. No, 
sir, I couldn’. I-really couldn. 

Q. Both of them were wearing uniforms? A. Yes, sir. 

Q. Now, when you were in the patrol wagon, you were taken to a precinct 
station? A. No, sir, not right off. 

Q. Where were you taken? A. He said something about he was going to 
ride around and that I better show him where some fellow by the name of Black- 
ney is. AndI told him I know a fellow by the name of David Ferguson but I 
didn’t know a fellow by the name of Blackney. 

55 Q. So you rode around? A. Yes, sir, we rode around some. So this fel- 
‘low Gordon, he say did I know where he lived. Gordon was with the one he ar- 
rested. He say, ‘I take you to his home.’? So we went to his home and he ar- 
rested Blackney’s son. And he asked Blackney’s son -- the police asked Black- 
ney’s son where was his father. He said he didn’t know. He hadn’t seen his 
father for two or three days. We went on up northwest then to his aunt’s house 
or some place up there. Anyway, they went in and they got Blackney, where 
Blackney worked at, and then they take me to the precinct. 

Q. You went to the precinct later on? A. Yes. 

Q. Number 6? A. Yes -- I don’t know which one it was. 

Q. About 6:30 in the morning? A. I don% know -- no, sir, it was earlier 
than that. . 

Q. How much of a beating did these officers give you? A. Well, whenI 

went to the precinct they locked me up first and then they called me out there 

for questioning about fifteen minutes after I was there. 
Q. How much of a beating did you get when you were being put in the patrol 
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wagon? A. I didn’ get nothing but a slap then. 

Q. Aslap? A. Yes. 

Q. Where was it that you got the beating? A.I got.the beating at the pre- 
-cinct. 

.Q. Were. you in one precinct or -- A. I don’t know which one it is. I 
don’t know the precinct. 

Q. Can you tell me whether it is on Nicholson Avenue, Northwest, away 
out in the Northwest section? A. I don’t know. I really wouldnt know. 

Q. Well, now, were you beaten in the precinct? A. Yes, sir, I was. 

Q. Whereabouts in the precinct were you beaten? A. Ina little room 
where they was questioning me at. — 

Q. In a little room? A. Yes, sir. 

Q. Well, now, in the precinct, tell us who beat you there? A. I dont 
know. I can’ recall all of those things. It has been so long ago! really don’t 
know. I know I was beaten. I was. slapped and kicked also in the chest. I told 
a detective -- I don’t know which one it was -- that I have a silver plate in my 
head through an accident and not to hit me on my head. He told me if I signed 
that statement, he said, then I wouldn’t get hit on the head. But until I sign the 

-statement,.I was going to remain there -- brutality, beaten, like I was. 
* * * * &* *& KH * 

Q. Now, would you look at these two officers (referring to individuals 
in rear of courtroom)? A. Yes, sir. 

.Q. Just look at them. You got a good look at them? A. Yes, sir. 

MR. CAPUTY: Step out. 

(Individuals withdrew from courtroom.) 

BY MR. CAPUTY: 

.Q. Did either one of those officers. beat you? A. I couldnt say. I really 
couldnt say. 

Q. Well, what time did the beating take place at Number 6? A. It was 
right after I got there. They took me and locked me up in a cell block for ap- 
‘proximately 15 minutes, I would say. And then they had taken me out for ques- 

tioning and that is when the beating -- they asked me to come on and plead 
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guilty to those things and I told them no, I have no knowledge of the crime. I 
didn’t commit no crime. I never did nothing like that before. So they said, 
.*Well, you is going’? -- *‘you are going go sign something.’’ And then they 

started in on me. And the precinct captain, I think it was -- I don’t know | 
for sure -- but anyway he had on a white shirt. He came out there, I think, and 
he said something to me. Anyway, they let up off of me then. 

Q. Was it a captain or lieutenant? A. I dont know. 

Q. A lieutenant has a white shirt. Did he have one bar or two bars? A. 
I can’t recall that either. 

Q. Now, when you were taken out of the cell -- you say you were placed 
in there for 15 minutes and then taken out? A. Yes. | 

Q. About what time was that? A. I couldn’t say because I really don’t know 
what time it was when I got to the precinct. I know it was still dark outside. 

Q. Well, at the time you were beaten, was it still dark? A. Yes, sir. 

Q. Now, you. can say whether it was either one of those two officers? 
A. No, sir. 

.Q. You. say it was in the little room. Can you tell me whether it was in 

the lieutenant’s room or in the sergeant’s room or the detective’s room? 
A. I couldn’ say. I couldn’t say. I have never been in no precincts here or 
nothing like that. I wouldn’t know. 

Q. Was it on the first floor? A. I wouldn’t know that either. I think they 
‘took me in on the first floor. ° 

Q. Yes. It wasn* in the cell block, was it, there? A. No, sir, it wasn‘ 
in the cell block. 

Q. Well, now, when you went into the precinct, whatever it was -- A. 
Yes, sir. 

Q. -- there is a big desk in there where the uniformed police officers 
are. Do you recall that? A couple of them that are behind a desk where the 
books are? A. No, sir. | 

Q. You don’t recall that? A. No, sir. 

-Q. Well, did you see that big counter that they have at the precinct sta- 
tion? A. I can’t remember if I seed (sic). it or not. I have never been ina 
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precinct, I know, until I went in that one, see. I don’t know. 

Q. Well, describe the officers that beat you in the precinct. You say you 

don’t recall whether it was these officers there? A. No, sir, I dont. I 
can’t rightfully say whether it was those officers there. 

Q. Describe the officers that beat you. A. I cant describe them. The 
only thing I can describe is the arresting officer. I can describe him because 
I seen him in the light in my room. I can describe him. But the rest of them, 
I cant describe. It has been so long, I can describe them. I think one of them 
was tall and slender though if I am not for sure. 

Q. Had you heard any of their names? A. No, sir, not asI can replace. 

Q. How many of them were there? A. I think it was two. 

Q. Were they in uniform or plainclothes? A. I think one of them was in 
uniform. The other one was in plainclothes. | 

Q. Were both of them beating you, the one in the uniform and the one in 
plainclothes? A. Now, whenI say beat, I didn’t mean they just took me down 
and beat. me unconscious. 

Q. You said they kicked you in the stomach. A. They did kick me in the 
stomach. | 
Q. Which one did it, the one in the uniform or -- A. The one in the 
62 uniform. He is the police officer. He is the one kicked me in the stomach. 

Q. And he was a white police officer? A. Yes, sir. They told me they 
didn’t have no colored police officers assigned to that precinct -- didn’t have 
no colored people live up that way. They are the very words he told me. 

Q. Who told you that, one of the detectives? A. The detective told me 
that himself. 

Q. Did you have any. marks or bruises on you as a result of this vicious 
beating that you say you got? A. I had a bruise right up here (indicating) on 
my chest. There was a bruise in my chest from a shoe kick. 

Q. Now, did this beating take place before you saw the captain, as you 
say, or after? A. Before I seen the captain. 

Q. Before you saw the captain? A. Yes, sir. 

 Q. Well,. now, later on you were placed in a cell, were you? A. Yes, sir. 
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Q. Now, did you complain to anyone in the precinct station that you had 


been beaten? A. I figured there was no-use. 
~~ * * &* KX & KF * 


63 Q. You saw the captain later on, didn’t you? A. Yes, sir. He come in 
. there and told them. He came in the room and said something. 
Q. Did you tell the captain that you had been beaten? A. No, sir, I 
didn’t. 
Q. Did you tell anyone in the station you had been beaten? A. No, sir, 
I didn’t. 
Q. Did you require any medical treatment for your beating? A. No, sir, 
‘not no medical treatment for no beating, no. 
Q. Now, you were taken before the United States Commissioner later 
that day, weren*t you, in this building? A. In this building? 
Q. Yes. A. I don't know this building. 
Q. About 1:45 in the afternoon you were taken there, weren’t you? A. I 
was taken before a committing judge is what they call it. 
Q. In this: building on the first floor? A. I don’t know where it is. I 
have never been in here before. 
64 Q. Well, when you began did you tell anybody there that you had been 
beaten by the police? A. No, sir. They didn’t ask me, either. 
Q. My question is did you tell anyone the police had beaten you? A. No, 
sir. 


Q. It was that same day, wasn*t it? A. Yes, sir. 


Q. And you told no one? A. No, sir. 
* * * *£* * © * * 


Thereupon -- 
MARY V. McINDOO 
was called as a witness by counsel for the defendant and, after being first duly 
-sworn, was examined and testified as follows: 
| DIRECT EXAMINATION 
‘BY MR. DWYER: | 
Q. Would you state your name and address, ma’am? A. Doctor Mary V. 
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McIndoo. I am an assistant chief psychiatrist at the D. C. General Hospital. 

MR. DWYER: Would you stipulate the Doctor’s qualifications ? 

MR. CAPUTY: I so stipulate. | 

MR. DWYER: She is a qualified psychiatrist. 

THE COURT: Yes, she is recognized as such. 

MR. DWYER: Thank you, Your Honor. 

BY MR. DWYER: 

Q. Now, Doctor, pursuant to and as part of your job as psychiatrist at 
the D. C. General Hospital, did there come a time when upon order of this 
Court you conducted an examination of.the defendant for the purpose of deter- 
mining his mental competency. A. Yes, sir. 

Q. What examination did you make of him and what did you find? A. We 
made clinical examinations by talking to the patient, as well as complete psy- 
chological testing. 

Q. And what was your finding, Doctor? A. That he was psychotic. 

Q. And did you find anything more as to what type of psychosis and will 
you explain briefly to the jury what. psychotic means? A. Psychotic is insane.. 

66 We felt that his particular type of psychosis was a catatonic schizophrenic 
type. 

THE COURT: A little bit louder, please. 

THE WITNESS: Catatonic Schizophrenia is a type of schizophrenia in 
which a person is confused, unable to direct his thinking properly, and more or 
less goes into a shell by himself. 

BY MR. DWYER: 

Q. And what date was this you made that finding, Doctor? A. The letter 
to the Court was dated -- 

THE COURT: No, he is asking about the examination. 

THE WITNESS: The diagnostic team’s decision was made on the 26th of 
November, at which a group of doctors agreed on the diagnosis. 

BY MR. DWYER: 

Q. Now, I notice in your letter to the Court -- 

THE COURT: You were asked for the date. What was it? 

THE WITNESS: November 26, 1956. 

BY MR. DWYER: | 

Q. Now, I noticed in your report to the Court, Doctor, you state that as a 








67 


36 
chronic mental condition. Would you explain thatin more detail? A. It was our 
belief he had been ill for some time. 

-Q. Now, do you feel that in your expert opinion as a psychiatrist -- do 
you feel that the disease you have indicated he was suffering from would in- 
fluence his actions in any way? A. Yes, it would. 

Q. Do you know what the defendant Lockley was charged with or is charged 
with? A. Housebreaking. 

Q. Do you have an opinion, a professional opinion, as to whether his dis- 
ease in any way would contribute to his actions in that particular case, in the 
event he was guilty of it? A. It is my opinion it is possible the disease influ- 


-enced the act. 
* * * * * * * * 


CROSS EXAMINATION 

BY MR. CAPUTY: 

:Q. What did you say, Doctor, that you believed that he was suffering from 
what type of psychosis? A. Catatonic schizophrenia. 

Q. Now, in the report that was submitted by your chief psychiatrist at D.C. 
General Hospital, was it not devoid of the words ‘‘schizophrenia, catatonic type’’? 
That was lacking from that report. A. That was correct, sir. 

Q. What do you mean that you say that you believe that he was suffering 
from that? A. It was our professional opinion that he was suffering from cata- 


tonic schizophrenia. 


THE COURT: He is asking for your opinion now, Doctor. 

THE WITNESS: It was mine. 

THE COURT: You must treat his answers in that way. 

THE WITNESS: Yes, Your Honor. It was my opinion also that this man 
was. suffering from catatonic schizophrenia. 

BY MR. CAPUTY: : 


Q. And you say that it possibly influenced his actions in this housebreak- 
ing and the larceny you know that he is charged of; is that what you said, Doctor ? 
A. Yes, sir. 

Q. Well, now, as a matter of fact, anything in life is possible, isn’t it, 
Doctor? A. Yes, sir. 
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:Q. Just what do you mean that it is possible? Did it influence his actions 
or did it not influence the. housebreaking and the larceny? A. I cannot say that 
it positively did. 

Q. Well, now, when was it that you first saw this defendant at D. C. Gen- 
eral Hospital? A. In November of 1956. 

Q. And he was admitted there on November 9, 1956, wasn’t he? A. Yes, 
sir. 


Well, when did you first see him? A. The 12th of November, 1956. 


Q. 

Q. About three months after the offense, wasn’t it? A. I believe so. 

Q. Four months in fact, isn’t it? A. I don’t know when the offense -- 

Q. Well, from July to October -- you say him in November? A. Yes, sir. 

.Q. And now you come into this courtroom, Doctor, and tell us that, not 
having seen him for a period of four months since the occurrence for which he 
is charged, you can say he had a mental disease or was suffering from a mental 
illness in July, 1956? A. I said I could not say positively. 

Q. You can. say positively. Now, let me ask.you this, Doctor: There are 
only two ways, are there not,.two ways only, that you can come to a conclusion 
that a person.is suffering from a mental disease ; are there. not ? A. I dont 

_know,,. sir. 

Q. Let.me put it this way: Now, to determine whether a person is suffering 
from a mental disease, you come to that conclusion by an examination of his 
organic functions, or see whether he has any: structural defect; isn’t that cor- 
rect, Doctor? A. Yes, sir, that is right. | 

_ Q. From an examination to see that he has structural defects, which are. 
‘tthe working togls of the mind, you can tell whether a person has got a mental 
disease, cant you? A. Yes. 

.Q. Now, then, the only other way that you can come to a conclusion that a 
person is suffering from a mental disease is by an examination of the functional 
behavior of the person; isn’t that correct? A. Yes, sir. 

| Q. Two: ways. Do you know of any other way you can arrive at a conclu- 
sion whether a person has got a mental disease ?. A. No, you are correct. 

Q. So there are two ways, isn’t that.correct? A. Yes. 
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Q. Now, let me ask you this, Doctor: During the period of the time that 
che was at the hospital, did you make an examination of this individual to deter- 
mine whether he had any organic or structural defect? A. Yes, sir,.we did. 

Q. Definitely -- 

THE COURT: Now, wait just a minute, Doctor. You are constantly say- 
ing, ‘We did.’’? He is asking about you. 

BY MR. CAPUTY: 

.Q. Did you make it? A. No, not myself personally. 

Q. Well, I will put the question do you know whether anyone at the hospital, 
any psychiatrist at the hospital, made an examination to determine whether he 

had any organic or structural defect? A. No psychiatrist did. 

Q. Well, who made the -- A. Other specialists, the X-ray department, 
the neurology department, and our laboratory department examining spinal 
fluid. 


Q. Did he have any structural defect? A. No, sir. 


Q. So then we eliminate the conclusion that you have reached that he was 
suffering from schizophrenia, catatonic type -- the conclusion then was not — 
reached as a result of any structural defect; isn’t that correct? A. That is 
correct. 

Q. So then your conclusion then is based upon the functional or behavior 
examination of the individual; isnt that right? A. Yes, sir. 

Q. Is that true ? A. Yes, sir. 

Q. How many times did you examine him? A. Oh, seven occasions. 

Q. When was the first time ? A. The 12th of November, 1956. 

‘Q. Now, did you arrive at the conclusion the first time that you examined 

73 him as to whether he was suffering from any mental disease or any mental 
defect? A. It was my opinion he was suffering from a mental disease. 

Q. And how many other times did you examine him? A. On six other oc- 
casions. | 

Q. Now, was the examination on six other occasions because you were not 
.certain of your conclusion on the first occasion? A. No, sir, there were -- 

Q. Did you examine him on six other occasions because you wanted to make 
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sure, Doctor? A.. No, sir. 

Q. Now, let me ask you, Doctor, the functional or behavior examination 
is made only upon two things, isn’t it, objectiveness and subjective examina- 
tion of the person; isn*.it? A. Yes, sir. | 

Q. Now, tell me what you found objectively which would cause you to come 
to. the conclusion that he was suffering from a.mental disease or a mental ill- 
ness? Tell me. Don’t look at the report, Doctor. Can you tell me? A. Yes, 
‘sir, he was. confused. | 

Q. You examined him on seven occasions. Tell me what you observed ob- 
jectively. A. He was confused. He was unable to clearly state what the crime 

was he had committed, or the reasons. | 

+ * ee KF KH &* KF * 

Q. My question is what did you observe objectively; not what he said to 
you, which is a subjective examination, but what did you observe objectively ? 
A. This man got into three or four fights on the ward with other patients. 

Q. Did you see them? A. No, sir, I did not see the fights. 

Q. My question -- you understand, Doctor -- is what did you see about 
him? Objectively is something you can see about the person, isn it, Dactor, 
if I understand the meaning of the word. What did you observe objectively ? 

THE COURT: Yes » Doctor, I have tried to make it plain to you that he is 

asking about you and not anybody else, not anybody else who saw, but 
what you saw and know. | 

_THE WITNESS: There was no unusual physical appearances to this patient, 

SO -- , 
BY MR. CAPUTY: 
Q. We are not talking, Doctor, about physical appearance and I am asking 
you what you observed objectively, which would cause you to come to a conclu- 
- sion or opinion as to his mental condition. I am not talking about bruises, or 
any kind -- I am asking what did you observe objectively which would cause you 
as a psychiatrist to come to the conclusion that he was suffering from a mental 
disease or mental illness. A. Confusion in his ability to answer questions 


properly. 





os 
Q. So you observed confusion? A. Yes, sir. 
Q. Did you observe anything else? A. Flatness of effect. 
Q. Beg pardon? A. Flatness of effect. 
Q. What does that mean, Doctor? A. His emotional reactions were not 
the normal reaction to questions. He had no concern about it then. I will put it 


that way. 
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A. His isolation on the ward was very obvious to me. That is, he was 
usually in a room by himself. and preferred not to come out and mingle with 
other patients. 

Q. There.are many people, Doctor, that like to get off by themselves. Is 
there anything wrong with a person -- just a person that is off by himself or her- 
self -- really anything wrongwith that? A. Not most of the time. It is unusual 
-- shall we put it that way ? 

Q. Nothing wrong. A. In a 24-hour period, that is. 

Q. Now, did you observe anything else objectively? A. No, sir, because 
the rest is in response to the psychiatric examination. 

Q. So, now, we come then to your conclusion then is based in part on 

something subjective, what he told you? A. That is correct. 

Q. What did he tell you? A. It was mostly confused. 

Q. What did he tell you? Now, we are coming to the subjective examina- 
tion, what he as a patient told you. What did he tell you? A. He told us that he 
-had not. been able -- 

THE COURT: No, don‘ use the word “‘us.’’ You are talking about you. 

THE WITNESS: He told me that he had believed that he had a metal plate 
in his head for some years and that this metal plate -- | 

BY MR. CAPUTY: 

.Q. He believed he had a metal plate? A. Yes, and that this metal plate 
was in some way interfering with his ability to think straight on occasions. 

| Q. Anything else? A. And that he does not know why he took whatever 
it was he took nor what he had in mind at the time. On another occasion he 
was very confused as to whether he was a man or a woman. 
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Q. Now, we. are coming to objectiveness. We are on subjectiveness, Doc- 
tor. A. Yes, sir. He expressed to me the concern that he was not sure whether 
he was.changing into a woman. 

Q. He told you that. Anything else? Now, did you check what he told you 
to see whether what. he told you was true or not; particularly we will come to 
the first one that he believed that he had a metal plate in his head? Did you 
check that? A. Yes. X-rays showed there is no metal phate. 

Q. Qn the basis of that,.then,. you had some kind of an opinion that. there 
‘was something wrong mentally with him; is that correct? A. That was part of 

it, yes. 

Q. Now, what. state -- in what stage of the. catatonic type of schizophrenia 
was he suffering from, Doctor? A. He varied from the very passive, quiet. type 


to. the overactive, aggressive type. 
* * * * * * * * 


Q. Now, isn it a fact that that is the first stage in the catatonic disease, 


-the prodromal stage? A. Yes, sir. 

Q. All right, you tell me what.the prodromal stage is. A. The prodromal 
stage of any illness is that which is clinically not obvious but will lead later into 
the outward obvious illness. 

Q. Well, how long would that stage last? Have you any idea? A. It is 

variable. 

Q. Would you. say that that. stage is one of worry and perplexity? A. It 
may be. 

Q. Now, what is the next stage then in the catatonic classification? A. I 
am sorry. I am not familiar with a specific next stage. 

Q. Now, you know, do you not, from the prodromal stage that there is 
then a stage of excitement and then after that there is a stage of stupor? That 
is a stage in the catatonic illness, isnt it? A. Yes. 

Q. Now, you have heard that there is such a stage then as the prodromal 
_ stage and then you advance from the prodromal to the excitement stage and from 
the excitement. stage to a third stage of stupor? A. It is not always from one 
stage, as you have indicated, to the other. 
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‘Q. Well, would you say that in the catatonic classification that the stupor 
. Stage is the worse stage? A. No, sir, there is no worse or better. 
Q. There isnt? Well, you tell me what the symptoms are then of the 
stupor stage in the catatonic illness. A. Complete withdrawal from all.sur- 
80. roundings, isolation as far as human conversation goes, indifference to 
food or water or physical wants, and a physical inactivity. | 
Q. Well, let me ask you this: I am not a doctor nor a psychiatrist -- let 
me ask you, Doctor, in that stage is there a complete cessation of most activ- 
ity ?. A. In most cases, yes. . 
—— Now, is there a rigidity of muscle? A. There may be. 
Q. Did you find any here? A. No, sir. | 
Q. Did you find anything wrong with the pupils of his eyes? A. No, sir. 
Q. Which you could observe objectively? A. No, sir. 
Q. Well, let.me ask you the final question, Doctor: Do you have an. opinion 
based upon your qualifications and your examination of this individual whether 


on July 10 and July 13, 1956, this person, this defendant, was suffering from a 
mental disease or a mental defect? A. I can only reiterate that I cannot say 


positively one way or the other. . 

Q. Well, let me put it this way: Can you tell us whether on that day, | 
-based again on your qualifications and upon your examinations, whether he was 

capable of distinguishing between right and wrong? A. I cannot be posi- 
tive either on that one. 

Q. You don’ have any positive and definite conclusion; is that correct? 
A. Not that far back, no, sir. 

Q. Is that because you didn’t examine him close to the dates of the com- 
mission of these offenses, which are July 10 and July 13, 1956? A. That is cor- 
rect. The time was three or almost four months after the events. 


* * *©* * &* © & * 


REDIRECT EXAMINATION 
* * * *&* *&* © *& * 
‘Q. Doctor, let me ask you a couple of more. questions, too. I won’t keep 
you long. Did you have the benefit of the examinations of other people in making 
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up your mind? A. No, sir, we had no one to corroborate anything. 
Q. Well, no, what I mean is did you have the benefit of the observations 
of other staff members? A. Oh, yes, I did. 
Q. And did you have the benefit of medical reports on the defendant ? 
A. We did. 
82 Q. AndI believe you said that you did take X rays or had X rays taken 
_at the hospital and you had performed a spinal tap? A. Yes, sir. 
Q. And neurological examinations? A. That is correct. 
Q. All of those matters were before you'in making up your mind? A. That 
is correct. 


* * * © &* K& & * 


RECROSS EXAMINATION 


* * * * ke e kX 


Q. Were they negative? A. All negative. 
‘Q. Nothing wrong with him on those examinations, the organic study? A. 


That is correct. 


FURTHER REDIRECT EXAMINATION 
* * *&* & * K€ KF * 
- Q. Well, now, on the studies and reports that you had as to his behavior, — 
they were not all negative, were they? A. No,sir. 


*x* * *©* * *©* &© © 


Thereupon -- 
CARL FOGEL 


was called as a witness by counsel for the defendant and, after being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. DWYER: 

Q. Would you: state your name and address, please, sir? A. My name is 
Carl Fogel. I live at 5612 Eighth Place, North, in Arlington, Virginia. 

Q. You are an attorney at law, are you not, sir? A. Yes, Iam. 

@. And a member of the Bar of this Court? A. I am, sir. 

Q. And, sir, in that capacity did you represent the defendant, Colon Lock- 
‘ley, here at any time? A. I did, sir. 
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‘Q. And when did you start representing him, sir? A. In the summer of 
1955. 0 | | 
_Q. And what was that with respect to, Mr. Fogel? A. Mr. Lockley was 
at Casualty Hospital. He had been an employee of Rosecroft at Rosecroft Race- 
‘way for a Mr. Danna Cameron, who had a fleet of trotting ponies. While un- 
loading a packing case, he was injured when a trunk fell off on his leg. He was 
admitted to Casualty Hospital and a client of mine, who happened to have been 
in the hospital, referred Mr. Lockley to me. I handled his compensation claim. 
| Q. Were you representing him at that time with respect to a compensation 
claim growing out of the accident? A. That is correct, sir. 

Q. Now, pursuant to your representation, Mr. Fogel, did you have occa- 
sion to interview the defendant on any occasions and to talk with him? A. I 
_saw him on many occasions, sir. 


* * * * F ee * 


Q. Now, Mr. Fogel, directing your attention to the period July of 1955, 


when you first saw the defendant, to the period July, 1956, one year later, within 
‘that period of time, approximately how much contact did you have with the de- 
fendant? A. I must have seen the defendant in that period of time about 30 to 
35 times. 

Q. Now, sir, did anything unusual in the defendant’s appearance or de- 
meanor or his answers to your questions suggest itself to you? A. Yes, it did. 


* * * * *€* KF KK * 


Q. What did you notice that was unusual about him? A. Mr. Lockley 

was uncertain about dates and events. 
* * *_ * * &* KK 

THE WITNESS: Yes, Your Honor. In July of 1955 when I first saw Mr. 
Lockley, he had informed me about this accident. He was uncertain about as 
to whether or not Mr. Cameron did in fact have any other interests in the racing 
track or where his employer could be located, although it was easily enough 

ascertained by calling Rosecroft Raceway. He didn’t know specifically 
any of the events subsequent to his injury, the name of the nurse, or the times, 
the amount of times, he had seen the nurse. On several occasions immediately 
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after Mr. Lockley was released from the hospital -- 

MR. CAPUTY: When was that ? 

THE WITNESS: He was released from the hospital toward August or the 
end of July, 1955, during the summer. On one particular occasion, at approxi- 
mately 5:30 in the morning on a Sunday -- 

* * * * * * & 

Q. What date, do you recall? A. I couldn’t give you a specific date. 

Q. Do you recall a specific month when this occasion took place, this 
happening at 5:30 in the morning, and the year? A. I would say it was late 
August of 1955. 

Q. All right, sir, go. ahead. A. At approximately 5:30 in the morning, I 
was living in Virginia then and I got a telephone call from Mr. Lockley and I 
asked him what happened, why was he calling me at 5:30 in the morning. And 

he says to me he didn’t know. I said, ‘What are you calling me about ?’’ 
He says to me, ‘Well, I don’t know where I am.’ I said, ‘Well, what do you 
‘mean you don’t know where you are? How can I tell you where you are if Il am 
-here in Arlington, Virginia.’’ And I said, ‘I dont even know where the call 
is coming from. Why don“ you go outside, wherever you are, and find out where 
‘you are ?”? I asked him, ‘‘Are you drunk ?”’ He said to me, ‘‘No, sir.’’ I said, 
‘‘How long have you been. where you are?” He said, ‘I don’t know.” I said, 

‘Well, I’ll tell you what to do, Mr. Lockley’”’ -- and I was I admit a little bit 
sarcastic -- I was upset because he called me at that hour of the morning. I 
said to him, “1 will ask the operator where you are.” And I tried to buzz the 
operator to cut in and I finally achieved some success about a minute or so 
later and the operator told me he was calling from somewhere near Waldorf. 
I don’t know the specific town, but it was in Maryland. And I told him, ‘‘Mr. 
Lockley, you are in Waldorf, Maryland.’? And with that, I hung up on him. And 
about a week after that, Mr. Lockley called me again and said to me, ‘‘Mr. 
Fogel’? -- do you object if I continue ? 

89 MR. CAPUTY: Go ahead. 

THE WITNESS: He said to me,.‘‘Mr. Fogel, Iam coming into some money 

and I would like you to take care of it for me.’’ I said to him, ‘Well, I would 
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be very happy to do so. When can you come into the office ?’”? He said, ‘Oh, 


I’li be in tomorrow.” Now, this was the first week of September, 1955, I believe, . 


the first week of September. And I waited for Mr. Lockley to come in on Monday 


-and then I got a call on Monday saying he will be in Tuesday. I got a call on 


Tuesday saying he will be in Wednesday. I got a call on Wednesday saying he 
would be in on Thursday. And on Thursday afternoon I finally located a person 
with whom he was staying -- I think a Mr. Coleman -- andI spoke to that gen- 
tleman and I said to him, ‘Is Mr. Lockley ae in to see me about something ?”’ 


‘And he says -- 


* * * * ke OK 


THE WITNESS: Needless to say, Mr. Lockley did not come in regarding 
any money. When he did come in, I said to Mr. Lockley, which was about a 

week or so later, I said, ‘‘Colon,’? I said, ‘““You made an appointment with 
me in the last week and you said to me it was regarding some money.’’ I said, 


-*What is it that you want to talk to me about.’”’? And he sat there and said, ‘What 


money ? I didn’ call you.”? AndI just let the matter go. That was all there was 
to it. 

BY MR. DWYER: 

Q. Anything else that you noticed ? 


* * * &* © © KF * 


A. Sometime in December of 1955 -- I think the date was December 7, 


. 1955 -- the State Industrial Accident Commission in Maryland awarded Mr. Lock- 
-ley a claim for compensation. 


*+ *+ * * *& * & * 
MR. DWYER: I am asking him what was unusual about this receiving of , 
money. ! 
THE WITNESS: He got the money on December, I think, the 10th or 11th. 
And after my fee was taken out, which was awarded by the way by the Commission 


_by statute, I gave over to Mr. Lockley a substantial amount of money. Four 


days later Mr. Lockley was back to.see me and asked me whether or not he 
could borrow some money until the first $35 check came. I asked him what 
had become of the money and he said to me he paid Mr. Coleman some money 
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that he owed him. I said, ‘“‘What happened to the rest of it??* And he said he 
didn’t know. Now, I thought that was quite unusual. It was a large sum of money. 
He wasn’t able, by nature of his injuries, to go too far. And in light of the cir- 
cumstances and how prudent he had been in the past with money that I had heen 
able to advance him, I thought that was quite an unusual occurrence. 

92 BY MR. DWYER: 

Q. Mr. Fogel, in the light of your experience as a member of the bar of 
this court, you have had occasion, have you not, to observe people who are of 

‘unsound mind -- who have been found of unsound mind -- have you not? A. Yes, 
sir, I have. 

Q. Now, sir, are you able to form an opinion as a lay witness, from your 
experience and having seen these people, as to the mental capacity or sanity of 
the defendant, Colon Lockley, during the period July 1955 to July 1956 when you 
represented him? A. I think I could form my own opinion, yes, sir. 

Q. What would that opinion be, sir? A. I would say that at that time in my 
opinion he was of unsound mind. 

MR. DWYER: That is alll have, sir. 

(Short Recess.) 
CROSS EXAMINATION | 

BY MR. CAPUTY: 

Q. In your testimony, amI correct, in restating your observations of 
your client you talked about an incident and the last incident as having occurred 
in December of 1955? A. That is correct, Mr. Caputy. 

93 Q. You mentioned no other incident. A. In answering Mr. Dwyer’s ques- 
tion, I thought he asked me whether I noticed any particular unusual instances. 
After December of 1955, Mr. Lockley received the sum of $35 a week, pursu- 
ant to an Industrial Compensation order, and I had very little occasion to see 
Mr. Lockley. It was the time between. 

Q. That was after December 1955? A. That is correct, sir. 

Q. And you say you had very little occasion to see him after that? A. 
That is correct, sir. . 

Q. Now,.do I understand you correctly, sir, that it is your opinion that this 
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individual was suffering from a mental disease or mental defect in July of 1956? 

A. Mr. Caputy, as I understand the question, Mr. Dwyer asked me whether or 
not in my opinion I thought that between the period of July of 1955 and through 
Faly of 1956 I thought Mr. Lockley was of unsound mind. 

Q. Yes. A. Based on my observations between July and December, I 
‘would say in my own opinion -- 

Q. Of 1955, you are talking? A. That is right, between July of 55 to De- 
cember of 55. Based on my own personal observations, I would say he was of 

94 ‘unsound mind. 

Q. Of course, that is not based upon any observations after this compensa- 
‘tion matter that you talked about; is that correct? A. Not of any unusual occur- 
rences, no, sir. That is correct, Mr. Caputy. 

Q. Would you care to tell me what kind of a mental illness he was suf- 
fering from? A. Mr. Caputy,I honestly don’t know. He just didn’t seem to re- 
act the way -- and I use this word very loosely because I have no criteria for 
establishing myself as a psychiatrist -- but I just don’t think he acted the way, 
same way, 2 normal person would react with money, or a normal person would 
‘react calling his attorney at 5:30 in the morning and asking where he is. 

Q. Well, now, your opinion is based primarily upon a few telephone calls 
that you received? A. It goes beyond that, sir. 

Q. Go ahead and finish. A. I was responding to Mr. Dwyer’s question 
about cia sacae unusual circumstances. 

x~* * * &* &* &* KF * 
95 Q. Did you finish? A. No,I hadn’t. 

Q. Excuse me. Go ahead. A. One of the things that struck me most 

was the very nature of Mr. Lockley’s being hospitalized. After his accident 
_and after having seen a nurse and with a leg in the advanced and dangerous 
condition that it was, rather than to go to a doctor who was available to him,, he 
resorted to home medications and used alcoho] to. such a degree that had he 

not. been admitted to the hospital at the time he was, it is relatively certain from 
my evaluation of the reports that. either he would have lost the use of that leg 

or lost the leg completely. 
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Q. Are you now, sir, branching into medicine? A. No, I make no pro- 
fessions about: being a doctor either. I can, however, relate to you what a doc- 
‘tor has advanced to me either by my having read his reports or my having 
_ spoken to him. 

Q. We are just concerned with you and not with any doctor. A. Yes, 
sir, that is correct, Mr. Caputy. I apologize. 

Q. But you know, sir, do you not, since you have talked about some physi- 
‘cal ailment, that there are many people who treat themselves for various ail- 
ments and don’t go to any medical expert? A. That is true. 

Q. Now, would you say that that is unusual? A. No, that is not unusual. 
It is, though, when you have a three and a half inch lesion scar with abscess 
and ulceration to such a degree that you cannot walk and you require four skin 
grafts and two months of hospitalization. That is unusual, Mr. Caputy. 

Q. Well, now, you have heard of certain. religious cults who are against 
seeing some doctors. Would you say that those who were against seeing some 
doctors that there is something wrong with them, those who have those reli- 

gious beliefs? A. Mr. Caputy, I would have no observation to make about any-- 
body’s religious beliefs. 

Q. Now, I am putting it this way: You have heard of various people in 
various religious denominations who have an aversion to seeing a doctor and 

they treat themselves. Would you say that a person in that denomination or 
belief is mentally ill? 

MR. DWYER: Objection, Your Honor. 

THE COURT: Objection overruled. 

THE WITNESS: I would say that where a person’s religious belief is such 
that it governs and leads his life to believe that what he is doing, either for 
himself or not for himself, is right, then at that time that person has the right 

.to make such a foundation and judge his actions accordingly. But. where 
a person is not -- and I do not know Mr. Lockley to be of such a belief -- where 
a person is not of such a belief, then I would hypothecate differently. I would 
say he would not be acting as a normal person would to let his leg get down to 
that condition. I may be wrong, Mr. Caputy. That is merely my observation. 
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BY MR. CAPUTY: 
Q. Now, correct me ifI1 am in error: Your opinion is. based, is it not, 
. Sir, upon the physical injury that you talked about and it is also based upon 
this compensation matter and it is also based upon the telephone calls which 
you have testified to; isn’t that correct? You have not given any other indi- 
cation or indicia which would cause you to come to the conclusion that he was 
suffering from a mental disease other than what you have testified, the medical 
iliness, the telephone calls, and the compensation; is that right? A. There is 
one other, sir, about which I was not interrogated. If you would like me to 
_answer, I would be glad to do that. 
x* * &* & Fe KF K ; 

98 Q. But your opinion was reached upon what I just enumerated, wasn’t it, 
the hospital, telephone calls, and compensation, wasn’t it? A. That is as to 
the period between july of 1955 and July of 1956, which is the way Mr. Dwyer 
put the question. It was not as to any further or other occasions, which I 
might have had about an unsound mind on the part of Mr. Lockley. 

Q. Then evidently you weren*t asked but your opinion was based upon 
just what you enumerated here in open courtroom, was it not, sir? A. In that 
one year, sir, yes, sir, that is absolutely correct. 

Q. Well, you have not enumerated anything else. That is all you have 

.99 enumerated, wasn’t it? A. Sir, I was answering the question. 

Q. But it still was based upon what you had enumerated, wasn’t it? A.. 
Yes, that is correct, sir. . 

Q. Now, would you say, sir, that if a person calls another, as you were 
called, at 5:30 in the morning one day, would you say that by the mere fact 
that you received such a call that the person is suffering from a mental illness ? 
A. No, not by the mere fact that he made such a call. 

Q. And, of course, the person that called you -- you knew it was your 
client; did you not, sir? A. He identified himself immediately. 

Q. And, of course, he dialed the correct number, didn’t he? A. I don 
think he dialed it. The operator -- 

Q. You don’t know, do you? A. Ido because the -- 





51 


100 THE WITNESS: If Mr. Lockley called me from where the operator said 
the call was coming from, then he did not dial the phone because he was call- 
ing from Maryland. The operator had to reach my number. And if he was 
calling from a pay booth, which was the indication that he had given me, then 
he didn't dial my number. And the operator asked me, "Is this the residence 
of Carl Fogel?" And I said, ''Yes, it is." 

BY MR. CAPUTY: 

Q. That is a long distance call that is generally dialed, is it not, sir? 
A. Is it dialed? 

Q. Yes. A. I would dial a long distance phone call but I would know 
that there are phones where you pick up and not have to dial it but you ask 
for the operator. 

Q. If you don't dial a long distance number, if you are unable to, the 
operator gets the number; isn't that. correct, sir? A. That is correct. 

Q. So he would have to give the number to the operator. A. Not neces- 
sarily, sir. 

Q. Where would the operator get it, out of thin air? A. Out of infor- 
mation, sir. _ She would look up the telephone book for Washington or Vir- 
ginia. 

Q. But he would be the one that would request the operator to get you, 
would he not, because he was on the line, wasn't he? A. Yes, sir. All he would 

101 have to do was ask for Carl Phillip Fogel, his attorney. 

Q. You would admit,would you not, sir, that at the time you got that 
call at 5:30 in the morning, he knew that he was calling you? A. Yes, sir, 
there is no other Carl Phillip Fogel. 

Q. And you knew you were talking to him, did you not, sir? A. Iknew 
it, yes, sir. 

Q. Let me ask you this: Of these other telephone calls that you talked 
about and you said that he had an appointment with you one day and didn't 

“come in and called you the next day and didn't come in and called you the next 
day and didn't come in; would you say on that basis that a person because he 
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didn't come in, promising to come in, that he is suffering from a mental di- 
sease or illness? A. No, sir, I wouldn't say that because he didn't come in. 
But if he said the next week that he didn't make any of the calls the prior week, 


I would say that that was unusual. 
Q. You would not know, sir, whether those calls were made, the first 
call saying he would come in and didn't come in and the other calls -- you 
would not know whether they were made for the purpose of harassing you, would 
~ 102 you? A.. For the purpose of what? | 
Q. Of harassing you, annoying you; you wouldn't know that, would you? 


A. No, I guess I wouldn't, sir, no. 
Q. There are many reasons why he could have called; isn't that correct, 
sir? A. Yes, there are. 


*x* * * *€* * -*X * 


REDIRECT EXAMINATION 


* * * * *€* *€ * 


BY MR. DWYER: 

Q Let me ask you this, Mr. Fogel:: From Mr. Caputy'’s cross examina- 
tion, it seems to appear that all you formed your opinion from was a couple of 
telephone calls and unusual occurrences. Now, let me ask you did you see the 
defendant personally during the period July 1955 to July 1956? A. Of course, 
many times. | 

Q. Approximately how many times did you see him personally face to 
face? A. In the period between July of 1955 to December -- to approxima ely 
the middie of December -- I must have seen him in excess of 30 times. Now, 
my original estimate was I had seen him 40 times altogether. I am including 
in the balance of those ten times the visits to Mr. Lockley I made at St. Eliza- 
beths, D. C. Jail, and four or five times I saw him between December and July 

103 of 1956. 
| Q. That was my next question. You did see him personally between 
December of '55 and July of '56; is that correct? A. That is correct, 
sir. 
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Q. And was your opinion as to his sanity predicated also on these ob- 
servations in addition to the unusual occurrences? A. Yes, sir. 


x * * * * * ik * 


' RECROSS EXAMINATION 


BY MR. CAPUTY: 


Q. You say you had seen him in Saint Elizabeth's Hospital? A. Yes, 
sir, I did. 

Q.. When was that? A. I saw him in response to a letter. 

Q. That was in '57, wasn't it? A. Yes, I saw him in Saint Eliza- 
beths. 

Q.. Well, now, let me ask you this: You say -- you gave figures -- that 
you had seen him over a certain period of time from July, 1955. Let's take 
June of 1956; did you see him then? A. No, sir, I didn't. 

@. Did you see him in July of 1956? A. If that was the month that he 
was involved in this trouble. 

Q. That is the month. A.. Then I may have seen him either late that 
month, sir, or early in August because I did receive a letter or a telephone 
call. 

105 Q. After the offense? A. I don't know whether it was -- it must have 
been after. 

Q. You didn't see him in June. Did you see him in May of 1956? A. 

I think I saw him in the spring of 1956. He told me he was married. 


* * * *€* *€* *€ KX * 


Q. Did you see him in April of 1956 in your office? A. No, sir, 
I didn't. 

Q. How about March? A. I might have seen him in March. 

Q. You are just guessing now; is that it? A. No, I am not guessing. 
I imagine that I would have seen in March because in March he was required 
to take another checkup by Doctor Becker and would have to send the report 
in to the Industrial Commission. That was three months after December. 
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MR. DWYER: Your Honor, I have four other doctors from D. C. Gen- 
eral Hospital. I talked to Doctor Schultz about it and he asked me if at all 
possible that I shouldn’t call them. Their testimony would merely be corrobo- 
rative. | 

. Why I bring this to Your Honor's attention is I don't want Mr. Caputy 
arguing about witness not being down here that I have in my control. I certain- 
ly can get them if necessary, but their testimony would be cumulative.. And 
I told Doctor Schultz I wouldn't want to handicap the hospital if I didn't have to. 

107 Could I get it from Mr. Caputy as to whether he is going to comment on 
the fact that I didn't bring them back? 

MR, CAPUTY: Oh, no, no, I won't. 


* * * * * *€ * * 


108 Thereupon -- 


- WILLIAM G. CUSHARD 
was called as a witness by counsel for the Government and, after being first 
duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. CAPUTY: 

Q. Will you state your name and profession? A. William G. Cushard, 
physician, specializing in psychiatry, the treatment of nervous and mental 
diseases. 

MR. DWYER: I stipulate the Doctor's qualifications, Your Honor. 

MR. CAPUTY: Very wal. 

THE COURT: The record will so indicate. 

BY MR. CAPUTY: 

Q.. Where are you stationed, Doctor? A. I am on the medical staff of 
St. Elizabeth's Hospital and in the private practice of psychiatry. 

Q. Do you know Colon D. Lockley, Jr.? A. Yes. 

Q. Was he a patient at St. Elizabeth's Hospital? A. He was. 
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Q Tellus when. A. Mr. Lockley was admitted to St. Elizabeth's Hos- 
pital on January 29, 1957, and remained there until July 31, 1957. 

109 Q. And you examined him, Doctor? A. Yes, a number of tine s. 

Q.. Doctor, I will be brief. Do you have an opinion, based upon your quali- 
fications as an expert psychiatrist and upon your examination of this defendant, 
Colon D. Lockley, as to whether he was suffering from a mental disease or de- 
fect on July 10 and July 14, 1956? A. 1956? | 

Q. Yes, sir. A. No, I do not believe that I could give a valid opinion as 
to his mental condition in July of 1956, since I did not have an opportunity to ex- 
amine him until six months later,that is, the latter part of January 1957. Sol 
really don't believe that I could give a valid opinion as to what his mental con- 
dition was at that time. 

Q. Would I be correct to say that to be able to render an opinion whether 
a person is suffering from a mental disease or defect as of that particular 
time that you would necessarily have to examine him at about that time? 

A. Within a reasonable time, of course. . As to defining a reasonable time, 
it is a little difficult. But when one gets beyond say approximately a 
month or so, it is quite difficult to arrive at a definitive determination. 


* * * * *€ * * * 


CROSS EXAMINATION 
* * * * * K Kk * 

Q. Well, now, Doctor, you psychiatrists differ among yourselves as to 
what a reasonable time is, do you not, sir? A. Well, of course, I can only 
testify as to what my own opinion is because I wouldn't know what the opinions 
of all psychiatrists are. I presume there would be some difference of opinion 
and that would vary in degree with the individual, I presume. 

Q. Yes, sir. All right, now, let me ask you this, sir: Given a certain 
situation in which a person is found to be of unsound mind and you find evidence 
of unusual behavior or symptoms, or symptomatology of psychosis over a num- 
ber of years back, you are able to form an opinion within a certain period of 
time as to how far back the psychosis might exist; are you not, sir? A. No. 
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And particularly in the present case I am not able to do it because of the nature 
of the mental disease. This particular type of mental illness is one which some- 
times comes on rather suddenly, as a matter of fact. 

Q.. Well, now, Doctor, have you any knowledge as to any symptomatology 
of psychoses prior to your examination the latter part of January 1956 about 
this defendant? A. I, of course, don't have any personal knowledge but I 

111 have received certain information as a member of the staff of Saint Eliza- 
beth'’s Hospital as to his condition prior to the time he came to Saint Elizabeth's. 
Hospital. | 


Q.. Where did you receive the information from, Doctor? A. In the form 
of information from the District of Columbia General Hospital. 

Q. All right, and did you have all the information that they had? A. I 
don't know that we had all of it but we had the diagnosis, that is, the fact that 
they had found him to be mentally ill during his time there and certain informa- 


tion regarding his behavior while he was there. 

Q. Now, Doctor, did you talk to Carl Fogel, the defendant's attorney ? 
A. I don't recall whether I did or not, Mr. Dwyer. I see so many people it 
is hard to remember. I don't recall. 

Q. Did you talk to anybody who knew the defendant prior to July of 1955? 
A. I don't know that I talked to anyone per sonally but we do have in the hospital 
record information -- I am not sure -- from some member of the family that 
in their opinion, at any rate, there had been some difference in his behavior 

112 Since he came out of the Army several years before that. 

Q. And that was before '55, is that correct, sir? A. Yes, sir. 

Q.. All right, now, let me ask you this, Doctor -- A. I beg your pardon. 
In about 1955 it was reported that he apparently began to behave in a different 
manner. 

Q.. All right, now, this information that you have, sir, is it specific? 
What I mean by that is were there specific instances of the difference in 
his behavior cited to you? A. No. It just says that he became alcoholic, 

- Was more difficult to get along with, and showed a tendency to become 
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involved in fights and that sort of thing, which was different from his 
previous behavior. 

Q. Well, now, did somebody on your staff at St. Elizabeth's talk to the 
person that furnished that information? A. I am pretty sure that is the case. 
I don't have the record with me. I only made certain notes. But since the 
information is in the record, because I got this from the record, I think that 
must have been how we got it. 

Q. Well, now, sir, going back to my original question in this particular 
case: In the event that that member of your staff received that information, 
found certain evidences, specific evidences, of symptoms of psychoses, wouldn't 
you then be able to date back to approximately that period his psychosis or 

113 his mental illness? 


* * * * * *€ * 


THE WITNESS: No, not necessarily by any means. I feel this informa- 
tion from relatives does have some value in the total evaluation of the case 
but it is not sufficient ir. itself upon which to base a diagnosis. I feel that one 
needs to examine a patient, to see him and examine him personally, to really 
come to a valid conclusion. 
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BY MR. DWYER: 

Q. In other words, then, Doctor, you are predicating your conclusions 
upon what the patient tells you; is that a fact, sir? A. To some extent and, 
also, his behavior and psychological examinations and other collateral exam- 
inations which may be necessary. | 

Q. Well, then, sir, will you rule out any evidence of very unusual behavior, 
.by members of the public, prior to your examination when you say it wasn’t 
worthy of consideration, in other words? A. I don* believe I quite understand 

114 your question. | 

Q. I will get at it another way, Doctor. There are certain manifest symp- 
toms of a psychosis; are there not? A. Well, there are manifest symptoms of 
various psychoses, which may vary according to the psychosis. 

Q. Yes, sir, but I mean there are certain tangible things that we members 
of the public can notice; are there not? A. In some cases, yes. 

Q. Hallucinations are one of them; are they not? A. One cannot neces- 


sarily observe hallucinations. A man may be hearing hallucinations or imaginary 
voices and yet it may not be observable by other people. He may deny even that 
he hears them. Now, at times he may behave in such a way there is a very 
strong presumption that he is hearing them, if he turns around and looks and 
answers and that sort of thing when there isn’t anyone there. But that isn’t in- 


variably the case. 
Q. But there are certain things, certain mannerisms, certain actions that 
a person might give evidence to that he has a psychosis; are there not? A. That 
he might, yes. 
Q. And those symptoms are observable to people like myself who have no 
_. knowledge of psychiatry; isn’t that a fact? A. Certain symptoms, certainly, yes. 
115 Q. Now,.isn’t it further a fact, Doctor, that a person with a psychosis doesn’t 
-necessarily have to have all of the symptoms, but it is an accumulation of several 
different types of symptoms that leads you to believe that he has a psychosis? A. 
It is not only -- yes, that is true. It is not only the observation of symptoms but 
the interpretation of the symptoms. One has to know what they mean. Just see- 
_ ing a person turn around, for example, and talk to someone who isn’t there -- 
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one has to be able to interpret that. 

Q. Yes, sir. WhatI mean is you cannot single out one isolated instance and 
say, ‘This is why I believe him to be psychotic.” It is.a chain of events; is it 
not? A. It would be very rare where any psychiatrist would want to make a di- 
‘agnosis of a mental disease on one symptom. It might not be entirely impos- 
‘sible but certainly it would be unusual on any one symptom. 

Q. And isn’t it a further fact, sir, that many other things that we do, that 
a psychotic would do, are perfectly normal? A. I would object to the term 
. “perfectly normal.’* Could we say as the average behavior or the average nor- 
mal behavior? Perfectly normal -- I doubt if that exists in anyone. 

116 Q. I would ask it this way: It is a pattern of behavior, a pattern that you 
are concerned with more than specific isolated events; isn’t that a fact, sir? 
A. Making a diagnosis -- more than specific isolated events ? 

Q. Well, you wouldn’t take one unusual instance -- A. No. 

Q. -- and predicate your opinion on that. You would go as far as chains - 
of incidents? A. Yes. I say it might be possible to make a diagnosis on one -- 
just one symptom. For example, I could give you an example. 

Q. Please do, sir. A. If a person is in a complete catatonic stupor where 
he refuses to eat, refuses to talk, sits in a rigid position, and pays no attention 
to what is going on, to anything that is said to him, one may be able to observe 
him for just a few minutes and in that state, if he is experienced in psychiatry, 
‘make a diagnosis, for example, of catatonic schizophrenia. But that is unusual. 
Ordinarily, it requires -- | 

Q. Well, with respect to that specific illustration, that.can only be evi- 
‘dence of a hematoma to the brain, could it not, over some organic damage to 
the brain? A. Not very likely. There is something rather characteristic about 

117 the appearance of a catatonic, which one learns from experience and seeing 
many of them. 

Q. Would it be your testimony, sir, it. would be very unlikely that a man 
who sat in a daze, staring straight ahead, refusing to talk and eat, would not -- 
could not have organic brain injury or trauma? A. I couldn’t say it.is abso- 


Iutely impossible, no. 
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Q. But even in that case, the case that you cited, it could be interpreted 
two or three ways; is that correct? A. Yes, because certainly one, while he 
would have a pretty good idea of what the diagnosis is, just from that he would- 
nt. stop there. As you say, he would go on and investigate further. It would not 
- be an adequate observation and examination. 
Q. And past actions would be essential -- strictly desirable -- in formu- | 
_. lating an opinion, would it not? A. Past history is important in every mental 
illness, more in some than others because we get it in every case because we 
_ feel it is important. 


* * 


119 Thursday, November 21, 1957 
* * * *©* © & & * 


121 COLON D. LOCKLEY, JR., 


x» * * *&©§ © © © * 


FURTHER CROSS EXAMINATION 
* * *+ &©§ © © & * 

Q. Mr. Lockley, yesterday you stated that on the date of your arrest, 
which I believe was July 24, 1956, that you had been beaten by the police. A. 
Yes, sir. 

Q. Do you recall that? Now, on that same day, July 24, 1956, after you 
were. arraigned before the Commissioner, you went to jail, did you not, sir? 
You went.to D. C. Jail after you had a hearing before the Commissioner? A. 

I cant recall. 

.Q. Well, now, you didnt go out on bond that day, did you? A. No, sir, 
I didn’t. 

Q. You went to the jail later on that day. You were sent to the jail? A. 
Yes, I guess so. 

; Q. Now, when you went to the jail did you complain to any official at the 
jail that you had been beaten? A. No, sir. 

122 .Q. snow, did you go on sick call when you went to jail, as a result of any 
beating that you had? A. I went on sick call a number of times. 

Q. I am talking about as a result of any beating that you had by the police ? 
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A. No, sir, I don’t think so. 

Q. And made no complaint; isnt that correct? A. No,sir, I didnt make 
any complaint as I know of. | 

Q. All right, now, you recall that clearly, don’t you, that you made no 
complaint ?. A. I don’t know, really. If you want me to tell you the truth, I 
really don’t know. 

* * *&* *£* * KF KF * 

Q. As to the first two counts, in answer to counsel’s question, you agreed 
that the stipulation was correct; that you had pawned the copper tubing? A. 
Yes, sir. 

Q. Where did you pawn it? A. I don’t know. I think it was over in South- 
‘west. You see, I wasn*% driving the car in which I was riding, see. 

Q. Would it refresh your recollection if I would say that it was at a place 
run by Max Taxin and Mr. Viner? A. I wouldn’t know them, sir. 

Q. Well, would you recall whether it was 200 M Street, Southwest? A. I 
don’t know the address. 

Q. But it was in Southwest? A. Yes, sir. 

Q. Was it on MStreet? A. Yes, sir, I think so. 

Q. Well, now, you recall that, don’t you? A. Yes, sir. 

Q. Well, now, your memory is pretty clear as to July 10, 1956? A. Well, 
yes, it is. I remember what I done -- some of. the things. I think I do, at least. 
I might not remember allI done. It has been over a period of time. 

Q. You remember going to this place and pawning or selling the copper 
tubing; right? A. Yes, sir. I went there with Blackney’s wife. That is whol 
went there with. 


124 Q. Now, you recall you were with her? A. Yes, sir. 


Q. Your memory is clear on that? A. Yes, sir. 

Q. And you also recall that for the copper tubing that you received about 
$11.80 or something like that? A. It was something like that. 

Q. Eleven dollars and something, wasn’t it? A. Eleven or twelve dollars. 

Q. You testified yesterday, did you not, about eleven dollars? A. Yes, 


. sir. 


62 


Q. You recall receiving that, don’t you? A. Yes, sir. 

| Q. Right? A. Yes, sir. 

.Q. So your memory is then clear on that point as to what happened with 
the copper tubing and what you got and where you took it? A. Yes, sir. 

Q. Now, on July 13, 1956, and the 14th -- do you recall that day where 
-you were? A. No, sir, I can’t really recall where I was. I think I was home 
-- not for sure. 

125 Q. Do you recall meeting Blackney or Blakeney, whatever he might be 
called, the other defendant in this case? A. No, sir. 

Q. Do you recall seeing him that day? A. No, sir. 

Q. Now, you don’t remember anything of that day? A. I didn’t see him 
that day, as I remember. I don’t see him that day. 

Q. Well, do you recall what you did on July 13, 1956? You say you were 
home. A. I think I was. If I wasn’t in the hospital, I was home. 

Q. Yes, now, what did you do that day; do you recall? A. No, sir. 

Q. Now, you stated yesterday when I showed you a statement, which is 
marked as Government Exhibit Number 1 for identification, that you signed it; 
right? A. Yes, sir, I think -- I don’t know whether that would be it or not. 
But that is my signature on there. 

Q. Now, you didn sign any other paper on that day, July 24, 1956, did 
you? A. I thinkI did. I think I signed something else besides that. 

126 Q. Yes. Well, now, on that day you recall signing a paper and you recall 
signing your name; right? A. I see my signature there. I know my own writing. 

Q. Did you read it? A. No, sir. | 

Q. Did you make any corrections on that? Did you put any initials on it? 
A. No, sir. | 

Q. Now, would you look again at the statement, Government’s Exhibit 

_ Number 1 for identification, and tell me if you did not put the initials ‘“C.L.’’ 
in the margin right alongside of that? A. No, sir. 

Q. .Now, look at that initial. Isn’t that your initial? A. No, sir, I don’ 

think so. Here (indicating) is my writing. 

Q. Did you write that, lam asking you? A. No, sir. 
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Q. You didn’t write that? A. No, sir. 

Q. You don’t recall being asked that there were two words in there -- a 
word repeated twice -- ‘‘junk’’ -- and that one was scratched out and that you 
put your initials alongside of the word that was scratched out? A. No, sir. 

127 .Q. Now, we will go back, now, to the date of your arrest. A. Yes, sir. 

Q. July 24, 1956. Now, your memory is clear that the police came to 
your place, to your house; right? A. Yes, sir, they came there. 

Q. And you recall the police being there? A. Yes, sir, I know there was 
police in there. 

Q. Now, do you recall anything else that happened or where you went 
after the police arrested you on July 24, 1956? 

MR. DWYER: I am going to object to this line of questioning. We went 
over this all in yesterday’s cross examination. He is calling him back again 
today. . 

MR. CAPUTY: I don’t think so on the issue of insanity, Your Honor. 

THE COURT: Objection overruled. | 

BY MR. CAPUTY: 

Q. Now, do you recall where you were on July 24, 1956, where. you went 
with the police? A. No, sir, I can’ recall every place. 

Q. Well, tell me some of the places that you went with the police on that 
day. A. I don’ know where we went, to tell you the truth. I know we went to 
several places. 

128. -Q. Yes, you drove around? A. Yes, sir. 

Q. And later on you were taken to the precinct station ? 

MR. DWYER: I am going to ask for a rule on all the witnesses I note 
are still sitting in the courtroom, if Mr. Caputy is going to call them as rebut- 
tal witnesses. | 

MR. CAPUTY: I think it is on the issue of insanity. 

MR. DWYER: If he is going to call them as rebuttal witnesses, I don’t 

think he should elicit what this witness is going to say to deny it later on. 

MR. CAPUTY: I have one more question anyway, if you want them ex- 


cused, Your Honor. 
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-THE COURT: All right, let them step out. 
MR. CAPUTY: Before the witnesses are excused, may I ask this question. 
BY MR. CAPUTY: 
Q. Would you look at this person right here (indicating), this man right 
here (indicating) ? A. Yes, sir. | 
THE COURT: The first one? 
MR. CAPUTY: The first one. 
BY MR. CAPUTY: 
Q. Now, is he the person that you saw with the white shirt 7 
MR. DWYER: I object to that question while the witness is here, Your . 
Honor. He should be excused. | 
129 THE COURT: Objection overruled. 
BY MR. CAPUTY: | 
‘Q. Is that the person that you said, when you testified, that there was a 
captain in the precinct and he had a white shirt? Is that the man? A. I dont 


believe so. I don* think I never seen him before. 


Q. All right. A. Or any of the rest of them. 

Q. Now, your memory is pretty clear on July 24, 1956, the date of your 
arrest. A. I remember the police coming in there. I wouldn’t know them. If 
you bring them in here, I wouldn’t know who he is. 

Q. I am not asking you if you remember the individuals. But your mem- 
ory is pretty clear of what you were doing on July 24, 1956, the day of your ar- 
rest. A. You mean the night of my arrest? 

Q. The night of the arrest and the morning, too. A. I was in bed, I think. 

Q. Well, after you were arrested, your memory is pretty clear after that. 
A. I know I went to the precinct, yes, sir, and I was booked there, too. 

130 MR. DWYER: I will object to Mr. Caputy testifying whether his memory 
is clear or not. That is a question for the jury to decide. 

THE COURT: Objection overruled. 

_ MR. CAPUTY: I think it is proper. 

BY MR. CAPUTY: 

‘Q. And your memory is also clear as having been before a committing 
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magistrate and then taken to the jail? A. I dont remember going before no mag- 
istrate. What you mean when. you say ‘‘magistrate’’? 

Q. Well, before a man who informed you of what your charge was? A. No, 
Sir, I can’t recall that. 

Q. You don’ remember being in this building before Commissioner Splain ? 
A. No, sir, I don. 


x * * * *€* *©* *& * 


REDIRECT EXAMINATION 
* * * *€* *€* * *& 
Q. You did go before a judge, didn’ you, when you were arrested? A. I 
don’t know. I don’t know ifI didor not. Let me see. 
Q. You were taken from police headquarters to the court, weren* you, 
for a hearing? A. I really can’t recall. Honest, I can’t. 


* * *©* © &* *&* * F 


131 RAY ALLISON 
* * * * * * x * 
DIRECT. EXAMINATION 


BY MR. CAPUTY: 
* * * *©* &£* €* K& * 


Q. On July 24, 1956, were you a lieutenant attached to the 6th Precinct ? 
A. Yes, sir. 

Q. And can you tell us, sir, whether you were working on July 24, 1956? 
A. I do not recall the date specifically but.the record shows that I went on duty 
that night at 12:00 o’clock. I was relieved at 8:00, so there is no doubt in the 
world that I was there. 

Q. You were there until 8:00 o’clock in the morning? A. Yes, sir. 

132 Q. Now, was a captain working there at the time that you were working 

there? A. No, sir. The captain comes in usually about five minutes of 7:00 
or perhaps five after 7:00 in the morning. I was there in charge until he came 


-m. 


Q. Did the captain come in after 7:00 in the morning? A. Yes, sir, he 


comes in about 7:00. 
Q. You were there until about 8:00 o’clock, you say? A. Usually about 
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20 minutes past. I am responsible until the last man reports off duty, that is, 
working my section. 
Q. Now, during the period of time you were at.the station until about 8:00 
or after 8:00 on July 24, 1956, did anyone make a complaint that he had been 
_ beaten by the police? A. No, sir. 
Q. Now, during the period of time that you were there at the station, did 
you see anyone beat this defendant? A. No, sir. 


* * * © * © FF * 


CROSS EXAMINATION 

*¥ * * *&£* &* KF KF 
| Q. Well, Lieutenant, did you see this defendant there at the station that morn- 
133 ing? A. No sir, I do not recall seeing the defendant. 


*+ * *£* &£ KF KF KK * 


134 = .Q.. All right, sir, on the night of July 24th you were in charge of the precinct, 
135 were you not, sir? A. Yes, sir. 


Q. And you were in charge of whatever went on in the detectives’ interroga- 
tion room; were you not? A. Yes. 

Q. You were responsible for everything that went on there; right? A. What? 

Q. You were responsible for everything that goes. on in the precinct when 
you were on duty? A. Yes, sir. 

Q. Now, when you have the duty, sir, the eight-hour shift you have, you 

_never spend that sitting in your office, do you? A. I didn’t hear you. 

Q. The eight-hour shift of duty that you have. A. Yes, sir. 

Q. You do not spend sitting in your office. You cruise around the pre- 
cinct, don’t you? A. Yes, sir. 

Q. You walk around and see what is going on. A. Yes, sir. 

Q. Make sure everything is going right. A. Yes. 

Q. And if anything is going wrong, you would stop it, wouldnt you? A. Yes, 

136 sir. | 
Q. And the men know that, dont they? A. Hope they do, yes, sir. 


Q. Well, they did at that time. They knew itthen. A. I think so, yes, sir. 
* * * *£ K & & F | 
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PRESTON M. COX 


* * *£* *£ *&©* & K& 


DIRECT EXAMINATION 
. * * * & &£* & KX * 
138 Q. What was your assignment on July 24, 1956? A. I was working from 

8:00 to 4:00 that day. 

Q. Of July 24? A. July 24, yes, sir. 

Q. Do you know the defendant in this case, Colon Lockley? A. I do, sir. 

Q. Do you see him here in the courtroom? A. Yes, sir. 

Q. Now, on July 24, 1956, did you see him that day? A. I did. 

Q. And where was it that you saw him? A. I saw him at the station in 
the detectives’ room about 9:00 a.m. 

Q. About 9:00 a.m.? A. Yes. | 

Q. Now, can you tell us, sir, whether a statement was given by this defendant 
on that day? A. Yes, sir. He gave a statement and Detective Culpeper typed the 
statement. | | 

*x* * * &* *€* €* K& * 
139 Q. Now, were you there at the station from the beginning to the end of that 

statement at the time that it was given? A. Yes, sir. 

Q. And substantially whose language is that statement? A.. That is the 
language of the defendant. 

Q. Did you. see him sign that statement? A. Yes, sir. 

Q. Now, there is an initial in the right-hand margin. Would you look at 
that statement? A. Yes, sir. 

Q. And what. are the initials there? A. C.L. 

Q. Did you see anyone place those initials on that? A. The defendant 
placed those initials there. | 

Q. Now,-were any promises given to the defendant in return for that 
statement, sir? A. No, sir. | 

Q. Any inducements of any kind, sir? A. No, sir. 

Q.° Was there any duress or coercion involved in securing that statement ? 


140 A. None whatever, no sir.. 
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Q. Any threats? A. No, sir. | 

Q. Now, you say that you got to.the station about what time? A. About — “ 

_Q. Was any complaint made by the defendant Lockley that he had been > 
beaten by any police officer? A. No,.sir. | - 

Q. Did you see any police officer beat him? A. No, sir. ( 

Q. Now, were you present at the time that anyone else might have signed 


—— 
> 


that statement other than the defendant? A. Yes, sir, I was there. \ 
Q. Did you witness the signature, as a witness, of the other officer? A. 
I did. | : 
Q. Now, let me ask you this, sir: On July 24, 1956, can you tell us whether 
the defendant was oriented? Did he know where he was? A. Yes, sir. 
Q. And was his speech clear to you at the time that he gave that state- a) 
ment sir? A. Very clear. | 
Q. Was there anything of any unusual nature about him, sir? A. No, sir, 
141 I didn’t notice anything at all. He was very rational and very ita * 
Q. Did he know his name? A. He did. 3 
Q. Did he know where he was? A. Yes, sir. ss 
Q. And did he know what he was doing, sir, when he gave that. statement - 
which was typed by Culpeper? A. He did, sir. | : 
* * *£* *&®* * & KF * 
CROSS EXAMINATION = 
~~ * * *&* KE KK KK * ‘ws 
Q. Did you take the statement from Lockley? A. Sergeant Culpeper took = = 
the statement. He typed the statement as Lockley gave it to him. | ” 
Q. And was the statement. started before you arrived or after you arrived, | 
sir? A. Started -- no, just shortly after I arrived, a few minutes. | : 
Q. When you arrived, where was the defendant? A. He was sitting in the ies 
chair. | . 
Q. In the detectives’ room? A. In the detectives’ room. a 


142 Q. Who was inthe room? A. Sergeant Culpeper and Detective Dalton. | ™ 
Q. And were they talking -- A. And myself. - | 


- & 
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Q. And were they talking to the defendant at that time? A. Sergeant Cul- 
peper was talking to him. oO 

Q. And you have no idea how long this had been vedline on before you got 
there ?. A. No, I have no idea. 

Q. Immediately after you got there, Sergeant Culpeper had written out 
what the defendant was saying. A. That is right. | 

Q. Is that correct, sir? A. Yes, sir. | 

Q. You.say the defendant was rational. What is the meaning of the word. | 

_*frational,’’ sir? | 
* * *£ * * * K 
143 . THE WITNESS: You say what is the meaning ? 

BY MR. DWYER: 

Q. Yes, sir. A. Well, I don’t know whether I can define it or not but 
in my opinion I think it is normal reaction of a normal person to be rational. 

Q. What is a normal person, then? A. Well, I think an average person 
is a normal person. 

| Q.. What would you have to see, Officer, before you believe a person 
wasn’t normal? A. I would have to see something out of the ordinary, something 
that. he would do that wouldn’t be average. 

Q. How long a period of time did you have the defendant under your obser- 
vation? A. About. two hours, I guess -- two hours and a half. 

x * * * * * * 
144 ARTHUR L. DALTON 
resumed the witness stand and testified further as follows: 
DIRECT EXAMINATION 

BY. MR. CAPUTY: 

Q. You have been previously sworn, Officer. Now, on july 24, 1956, when 
you made an arrest of the defendant, can you tell us whether the defendant knew 
where he.was, sir? | 

MR. DWYER: I object to that, Your Honor. That calls for. a conclusion, 
reading the defendant’s mind. 

THE COURT: Read that question, please. 

(Pending question read by reporter.) 
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THE COURT: He may-answer. 
THE WITNESS: In my opinion, he did. 
BY MR. CAPUTY: 
Q. Did he tell you what his name was, sir? A. He did, sir. 
Q. Now, at the time.that you made the arrest, did you notice anything of 
any unusual nature about this defendant, sir? A. No, sir, I didnt. , 
Q. By action or words, sir? A. No, sir, I didn’t. 
145 Q. Was.the speech clear to you at that time? A. It was, sir. . 
- Q. I show you, sir, what has been marked as Government’s Exhibit Number 
1 for identification, which is a one-page statement, and I ask you if you.can iden- 
tify it? A. Yes, sir, I can. 
Q. How do you identify it? A. This is a statement that the defendant gave. 
Q. Well, how do you identify it? A. I identify it by my signature, ” sig- 
nature at the bottom. I signed the statement in his presence. 
Q. Did you see the defendant sign his name on that statement ? A. I did, 


Q. Now, there is an initial in the right margin. What is that initial there ? 
A. C.L. | | 
Q. And who placed that on there? A. The defendant. 
Q. Did you see him place it on there, sir? A. Yes, sir. 
Q. Can you tell us whether this defendant read that statement before he 
_ signed it and made that initial in the margin? A. He did, sir. 
146 Q. Were you present from the beginning to the end of that. statement, sir? 


A. I was; sir. 

Q. And who typed the statement? A. Sergeant Culpeper. 

Q. And in substantially whose language is that statement? A. In the langu- 
age of the defendant. 

Q. Did anyone in your presence, sir, lay unlawfully a hand upon this de- 
fendant? A. No, sir. 

.Q. Did anyone strike him in your presence? A. No, sir. 

Q. Did he make any complaints to you that he had been struck or beaten — 


by anyone, sir? A. No, sir. 
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_ Q. Now, at the time that that statement was given, did he have any marks 
or bruises of any kind on him? A. None that I could see, sir. 


x* * *€£* *&* &* £ KK * 


CROSS EXAMINATION 


BY MR. DWYER: 


x* * * * © * * 


147 Q. All right, now, about this statement: Who was present in the detec- 
tives’ room in the precinct when the statement was taken? A. Sergeant Cul- 
peper and Detective P. M. Cox. 

Q. All right, who. brought the defendant to the room? A. Sergeant Cul- 
peper came in by 7:30 and he was brought into the room, oh, I guess sometime 
after that. Sergeant Culpeper, more than likely. I don’t know. 

Q. Were you and Culpeper both there talking, all three of you there, 
‘when Lockley was brought in? A. No,I left and came back. 

Q. All right, when you came back who was there? A. Detective Cox and 
Sergeant Culpeper. 

Q. Now, if I were to tell you that Detective Cox just said that you and Cul- 

‘148 peper were there when he came in, would you say that he was mistaken? 
A. Well, as far as I can recall, I left and came back. And Sergeant Culpeper 
and Detective Cox were there. | 

Q. And was the statement in the process of being taken, being typed, when 
you came back? A. No, sir, they hadnt started the statement yet. . 

Q. They hadn’t started it yet? A. No, sir. 

Q. .How long after you got back had they started it? A. Well, I came in 
and Detective Cox and Sergeant Culpeper were there and the defendant. The 
statement was just ready to be prepared. 

Q. All right, now, sir, if I were to tell you Detective Cox just said ‘when 
he came in you and Culpeper were there and right after that you started to 
type out the statement, would you say he was mistaken? 

MR. CAPUTY: Object, Your Honor. 

MR. DWYER: That is in the record, Your Honor. 

THE COURT: You may answer. 
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BY MR. DWYER: 
Q. Would you say he was mistaken, Officer? A. In my opinion, I came 
in and Detective Sergeant Culpeper and Sergeant Cox were there. 


* * * *£ * * kK *- 


149 VERNON H..CULPEPPER 


* * *£* * *&©* * KF * 


DIRECT EXAMINATION 
*x* * *£* * * & * * 
Q. On july 24, 1956, what was your assignment? A. I was the super- 
vising official of the detectives in the 6th Police Precinct. 
Q. Were you working that day, July 24, 1956? A. Yes, sir, I was. 
Q. And what time did you go to work? 
* *+ *£ &* * &* KX * 
150 Q. Approximately what time? A. Approximately between 7:30 and 8:00 
o’clock. 


Q. Do you know one Colon Lockley? A. Yes, sir. 
*¥* * * * © © F * 


Q.. Can you tell us whether you saw him on July 24, 1956? A. Yes, sir, 
I did. 
Q. Where did you see him? A. I saw him in the precinct, the detectives’ 
room at the 6th Precinct. | 
Q. And what was the first time that you saw him there, what time when 
you first saw him; do you recall? A. It was about 8:00 o’clock, sir. | 
151 Q. Can you tell us how long you were in his presence? A. When first 
_saw him, sir, I was only in his presence a few moments. I had business out- 
‘side. of the precinct detectives’ room. I did talk to him about 9:00 o’clock.or a. 
little. after 9:00. 
Q. Now, at the time that you had first seen him, can you tell us whether 
he had any marks or bruises on him? A. No, sir, he did aot. 
Q. Did he make any complaints to you at that time that he had been struck 
or beaten and kicked by some officer at Number 6 Precinct? A. No, sir, he 
did not. 
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Q. Now, when you saw him later on, did he have any marks or bruises, _ 
sir? A. No, sir. a | | 

Q. Was any complaint made by him to you that he had been struck, beaten, 
or kicked by any officer of Number 6 Precinct? A. No, sir. | 

Q. I show you,.sir, what has been marked as Government’s Exhibit Number 
1 for identification, a one-page statement, and I ask you, sir, if you can identify 
that statement? A. Yes, sir, I can. 

* * * *&* * F KF 
152 Q. Who typed that statement ? A. I did, sir. 

Q. Anyone present at the time that you typed that statement, any other 
police officer? A. Yes, sir. 

Q. Who? A. Detective Cox and Detective Dalton. 

Q. Were they present from the beginning to the end of that statement ? 
A. They were present at the beginning and at the end. I am not sure that Dalton 
did not leave the room briefly. | | 

Q. What do you mean ‘briefly’? ? A. He was having a telephone conver- 
‘sation,.an out-of-town telephone call. And I know that sometime during the 
conversation I had, or during the statement that I was taking from the defendant, 
Dalton went to the telephone. I don’t know whether it was while I was taking the 
statement or not. 

153 Q. And came back? A. Yes, sir. 

Q. In substantially whose language is that statement? A. It is his 
language, sir. 

Q. Did you see him sign that ? 

THE COURT: You say ‘“‘his’’. 

THE .WITNESS: The defendant’s, sir. 

BY MR. CAPUTY: | 

Q. Did you see him sign that statement? A. Yes, sir, I did. 

Q. Did you see Detective Cox sign that statement? A. Yes, sir. 

Q. Did you see Officer Dalton sign that statement? A. Yes, sir. 

Q. Now, there is an initial in the margin. Who placed those initials on 
it? A. Colon Lockley, sir. 
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Q. Can you tell us whether he read that statement before he signed it ? 
A. Yes, sir, he did. | 


Q. Now, at the time that he gave that statement, were any promises made 


to the defendant or any inducements of any kind given to the defendant in return 
for that statement? A. No, sir. 
Q. Any coercion involved, sir? Any duress? A. No, sir. 
154 Q. Any threats? A. No, sir. 
| Q. Was that statement given freely and voluntarily by the defendant? A. 
Yes, sir, it was. 
Q. Now, at the time that he gave you that statement, sir, can you tell us 
whether he knew whether he was at Number 6 Precinct? A. Yes, sir, he did. 
Q. Did he know what his name was? A. Sir? 
Q. Did he know what. his name was? A. Yes, sir, he did. 
Q. And was his speech clear to you, sir? A. Yes, sir, it was. 
Q. You were able to understand him? A. Yes, sir. : 
Q. Was there anything of any unusual nature about him, sir? A. No, sir. 


* * * *£* *€* £* KF 


155 CROSS EXAMINATION 
* * * * * * * * 
156 Q. And where was the defendant when you first saw him that morning ? 
A. He was brought into the precinct detective room, sir. 
Q. Who brought him in? A. Detective Dalton. 
Q. Dalton brought him in to you; is that right? A. Yes, sir. He didn’t 
_ bring him in to. me, no, sir. He brought him into the room. 
Q. Who was in the room when he -- who was in the detectives’ room 
when Dalton brought Lockley in? A. I was. 
| : * x * * * * *&* * 
157 Q. Well, you were there along with Lockley; is. that right? A. I wouldn*t 
say I was alone. I don’t know. The door was open. The officers could come 
: and go. as they liked and someone else could have been there. I don’t know. 


* * * * * * 


Q. How do you know that was a statement that was signed at that time, 
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as opposed to some other statement. signed by Lockley and the two officers? A. 
Before he signed that statement, I asked him to read it and I said to him, “Tf 
there is any mistake there, please call it to my attention.” He showed me one 
place where I had put ‘‘junk. junk yard,’’ and he said, ‘‘That is the only mistake 
I can find.’* I asked him if he would draw a line through one of the junks and 
initial it, and he did that. 

Q. In other words, then, it is your testimony the defendant wished the 
statement to be grammatically correct for presentation, of course; is that cor- 


158 rect? A. No, sir, that is not. what I said. 


Q. Well, he wanted to get that extra word out of there. A. I don’t know. 
I asked him if he found any mistakes to please call it to my attention. When he 
did, I asked him if he would draw a line through it and initial it. 
_ * * ke &e kK KH KH 
161 Q. Now, as far as he looked and acted to you, you wouldn’* take a state- 
ment from a crazy man, would you? A.I never have that I know of -- not if I 
knew he was crazy. 
* * * * * K * 
162 MR. CAPUTY: I would like to offer Government’s Exhibit Number 1 for 
- identification. | | | | | 
MR. DWYER: Objection, Your Honor. May counsel approach the bench. 
(At the bench:) 
MR. DWYER: Of course, Your Honor, I think Your Honor ruled on it but 
I want to invite the Court’s attention for the record to the fact that this statement 
contains all kinds of material that is not in evidence any other way and the 
statement itself. couldn’t be admitted. I think Your Honor noticed that yesterday 
when Your Honor mentioned to Mr. Caputy about a safeguard. 
THE COURT: Yes. Well, I will tell you gentlemen how I expect to charge 


the jury on this matter: 
‘The Government, for the sole purpose of contradicting testimony 
of the defendant while on the witness stand and with a view of impeach- 
ing the defendant’s credibility as a witness, has offered in evidence a 
written, statement purportedly signed by the defendant. Such written 
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statement has been marked as Government Exhibit Number 1. Said 
exhibit was received in evidence for such limited purpose and may 
not. be used nor considered by the jury in determining whether the 
163 defendant committed the offenses with which he is charged. 
| You are told that such exhibit does not meet the requirements of 
. the law for its use for any purpose except that you may consider such 
exhibit in connection with all other facts and circumstances shown in 

the evidence in determining how much weight and credibility you will 

accord the testimony of the defendant.’’ 

Then I shall follow that by telling them that before they can consider it for 
that limited purpose, they must find that the making and the signing of the state- 
ment was voluntarily made and that it has to be without promise, duress, and so 
forth. 

* * * *&* &* * * * 
165 THE COURT: Yes. The Clerk is not sure whether or not your Exhibit 1 
| was offered. 

MR. CAPUTY: I am going to offer it now. 

MR. DWYER: For the record I will make the same objection. 

THE COURT: Yes, you may have full objections. 

MR. CAPUTY: You have read the exhibit ? 

MR. DWYER: Yes. 

MR. CAPUTY: I understand it applies to the point you have in mind. 

MR. DWYER: Yes. 

166 (In open court:) 

MR. CAPUTY: I would like to offer Government’s Exhibit Number 1 for 
identification, Your Honor, into evidence as Government’s Exhibit Number 1. 

THE COURT: The Court receives Government’s Exhibit Number 1. Later 

-when the Court charges the jury, the jury will be informed as to what use may 


be made of the exhibit in their deliberations in the case. 


(Government’s Exhibit Number 1 for 
identification was thereupon received 
in evidence.) — 


MR. CAPUTY: May I read it, if Your Honor please ? 
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THE COURT: Yes. » 
MR. CAPUTY: (Reading) 

‘Government’s Exhibit Number 1. 

‘‘Metropolitan Police Department, 6th Precinct, precinct detectives’ 
Office, 9:10 a.m., July 24, 1956. 

“Having been informed of his constitutional rights that he did not 
have to make a statement unless he wished to do so; and, if he did make 
the statement, said statement could be used against him at any subse- 
quest hearing or hearings, Colon Lockley states: 

‘{t was on Friday night -- I think it was Friday, the 1th of July -- 
David Blackney -- I call him ‘Slim’ -- we started drinking whisky and 
beer and he took his girl home. And then we picked up his wife and took 
her home on 3rd Street, Southwest -- I am not sure. | 

‘Then he said, I got some place I want to go’ and that he wanted me 
to go with him. He drove out to 16th Street, Northwest. AndI asked 


_him where he was going and he told me we were going to a job. 


‘When we got there it was a big apartment house construction job on 


_ 16th Street. He told me I would have to watch for him while he broke in 


the shed. Slim then took a bar and broke the lock and put the lock in his 


pocket. Then he went in. 
‘‘After he had called me over, he said, ‘‘This is what we want.’” He. 


-was talking about the copper pipe. We got that and then he broke into 


another shed where he took a big gun that was in a sort of tool box that 
was, I think, gray. 

‘‘He put the gun in the car and we left. We took the stuff to his house 
on 3rd Street, Southwest, where we put it in his back yard. 

‘The next morning we went to a junk dealer ona street right off of F 
Street, Southwest. The man there gave $88 for the copper and lead. We. 
told the junk dealer -- Slim told him that the stuff was hot. Slim said it 
was as hot as a firecracker. And the man said, ‘If it is that hot, I don’t 
want it.’ And Slim said, ‘It is not that hot but it is hot.’ And the man 
said, ‘All right, I will take it.’ 
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‘I got $35 as my share for the lead and copper. That Saturday after- 
noon I was with Slim when he gave the gun to John Gordon, but I didn’t 
-hear what he told John about it. : 

‘1 can read and write and went to the 11th Grade of high school at | 
Pinehurst, North Carolina. | | 

‘7 have read the above statement and it is a true one.’? 

Signed: ‘Colon Lockley, Jr.’’ 
Witnesses: ‘Preston M. Cox, Precinct Detective, Number 6. Arthur L. 
Dalton, Detective, Number 6.’’ 


x * *£* £ FE KF KH * 


MR. CAPUTY: The Government rests, Your Honor. 
* * * *£* &* &* KK *¥ 
169 (At the bench:) 
MR. DWYER: Your Honor, the defendant Lockley_ moves for a directed 
verdict of judgment. of acquittal on all counts, based on these reasons: 
) * *¥ * © &* KF KF * 
170 | THE COURT: Very well, the fifth and sixth counts will be dismissed. 
Otherwise, I think the motion will have to. be denied. 


* * £ * * £ * * 


177 OPENING ARGUMENT ON BEHALF 
OF THE UNITED STATES 








MR. CAPUTY: 


* *£ * * *£ & * * 


179 Now, you recall that when this defendant. had taken the stand, in answer to 








counsel’s question on direct examination he said that. he did not make any ad- 4 
mission to Officer Dalton on the date of his arrest, that is, that he was with & 
‘Blackney when they broke into that place on 16th Street on July 13th. So, as a * 


result of that denial of having made that admission, then we were able to come 

in with the written statement that this defendant had given to the police on the 

date of his arrest shortly after his arrest. And His Honor will instruct you as 

to what consideration you can give to that written statement. We did not offer 

that statement in evidence as a part of our direct case because of certain evi- 
-180 dentiary rules. But when he made that denial of that admission to the police 
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officer, then we marked that exhibit and we introduced that exhibit into evidence. 
* *£ * * £ *€ & * 
193 Now,.as to the offense of July 13, 1956, the housebreaking of the shed and = 
also the taking of that Drive-it Gun, which is emmmerated in that fourth count 
of the indictment, it is up to you whether you want to believe the confession that 
he is alleged. to have made to the police officer at the time of the arrest and, 
also, which is confirmed by Government’s Exhibit Number 1 in evidence. 
5 x * * * * * * 
214 -. |. CHARGE TO THE JURY 
THE COURT: (Letts, J.) Ladies and gentlemen of the nna the defendant 
_ stands charged with four counts of the indictment before this jury. 

You are now told that whereas the indictment is drawn in six counts, the 
fifth and sixth counts have. been withdrawn. Accordingly, you will give no con- 
sideration whatever to the charges made in those two counts. You are told that 
in the first and third counts of the indictment, the defendant, Colon D. Lockley, 
Jr., is charged with the crime of housebreaking. en 

| Housebreaking is defined by statute and in that statute it is provided that 
whoever shall, either in the night or in the daytime, break and enter, or enter 
without breaking, any dwelling, bank, store, warehouse, shop, stable, or other 
building, or any apartment or room with intent to commit any criminal offense 
shall be guilty of housebreaking and shall be punished. The second and fourth 
counts of the indictment charge the crime of larceny. | 
215 Larceny is the taking and carrying away of the property of another with | 
intent permanently to deprive the owner of his property therein. By statute 
there are two grades of larceny, grand larceny and petty larceny. Each offense 
is defined by statute and it is provided by statute that when guilt is found as to 
either, the defendant shall be punished. It is provided by statute that when the 
> value of the property taken is $100 or upward, it is grand larceny. Where the 
value of the property taken is less than $100, it is petty larceny. 
I shall read the first four counts of the indictment, which are for the con- 
5 sideration of this jury. : 
| The first count provides: 
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‘‘That on or about July 10, 1956, within the District of Columbia, David 
Blackney, otherwise known as David Blakeney, and Colon D. Lockley, Jr., entered 
the building of Morris Pollin and Sons, Incorporated, a body corporate, with in- | 
tent to steal property of another.” - 

The second count charges: | 

-.*That on or about July 10, 1956, within the District of Columbia, David 
Blackney, otherwise known as David Blakeney, and ColonD. Lockley, jr., stole 
the property of Harry E. Nau and Company, Incorporated, a body corporate, of 
the value.of about $30, consisting of the following: 75 feet of copper tubing, 
each foot of the value of 40 cents.’’ So you see, the second count charges petty 
larceny. | 

216 The third count charges still another housebreaking. The indictment spec- 
ifies:. | 

‘*That on or about July 14, 1956, within the District of Columbia, David 
Blackney, otherwise known as David Blakeney, and Colon D. Lockley, Jr., enter- 
ed the building of Harry E. Nau and Company, Incorporated, a body corporate, 
with intent to steal property of another.” 

The fourth count charges: 
‘That on or about July 14, 1956, within the District of Columbia, David 
Blackney, otherwise known as David Blakeney, and Colon D. Lockley, Jr., stole 
_ the property of Harry E. Nau and Company, Incorporated, a body corporate, of 
_. the value of about $365, consisting of the following: one Drive-it Gun of the value 
of $200; 500 pounds of lead, each pound of the value of 20 cents; one roll of cop- 
per tubing of the value of $25.00; two gas tanks, each of the value of $20.00.”’ 
To this indictment and to each count thereof, this defendant has entered 
his plea of not guilty. | 
217 You are told that in the first instance there is a presumption in law that 
the one who. stands accused is not guilty of the offense with which he is charged. 
This presumption of innocence should prevail in the minds of the jury in sucha 
way as to. cause them to find the defendant not guilty, unless from all of the evi- 
dence in the case the jury are convinced beyond a reasonable doubt that the de- 
fendant is in fact guilty. 
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The burden of proof rests upon the Government, which means that before 
‘this jury will be warranted in finding the defendant guilty upon any counts of the 
indictment, the Government must prove that guilt and the jury must find that guilt 
from the evidence to its satisfaction beyond a reasonable doubt. ‘And this burden 
of proof extends to.each essential element of the offense as charged in the in- 
dictment. | 
And since the defendant here has entered the plea of insanity, an essential 
element. necessary for proof on the part of the Government and necessary for 
this jury to find beyond a reasonable doubt is that at the time it is alleged in the 
-indictment that the offense occurred, this defendant was sane. 
A reasonable doubt means such a doubt as will leave the juror’s mind, 
after an impartial investigation and consideration and comparison of all of the 
_ evidence and of all the facts and the circumstances shown in the case, so unde- 
218 — cided that the juror is unable to say that he or she has an abiding conviction 


of the defendant’s guilt. It is such a doubt as in the grave and more important 
transactions of life would cause a reasonable and prudent person to hesitate and 


pause. 

If the evidence fails to come up to this standard, it is such as to warrant 
such a doubt and if you entertain a reasonable doubt as to the defendant’s guilt. 
upon any count of the indictment, the law requires that you give the defendant the 
benefit of that doubt and acquit him. 

The words ‘‘reasonable doubt’? must be given their usual ordinary meaning. 
The doubt must not be trivial or whimsical. It should not be based upon ground- 
less conjecture and should not be sought. For when it is such a doubt as the 
law recognizes, it comes fairly and naturally into the mind of the juror and 
arises out of the evidence or from a lack of necessary evidence. It must be a 
doubt that appears to you to be reasonable in the circumstances of the case as 
shown by the evidence. 

Since intent is an essential element of the first and third counts of the in- 
dictment,. it.is appropriate that I should speak to you as to that element. Intent 
is a condition of the mind which is not always susceptible of direct and positive 
proof. It may be inferred from the actions and the words at the time and pre- 

_ ceding the time of the doing of an act. And in the administration of justice it 
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219 may be necessary to seek the intention with which one acts in doing what 
he does, by drawing reasonable inferences from the words and the actions of 
. the person involved in the light of all the evidence in the case. 

Since in the indictment this defendant is charged jointly with one David 
‘Blackney, otherwise known as David Blakeney, there is a principle of law which | 
Should be stated to this jury. It is this: If two or more persons are jointly en- 
gaged in an unlawful enterprise, each person so jointly engaged adopts as his 
own everything done or said by any other person so jointly engaged in the pres- 
ence of the common unlawful purpose. This principle of law arises out of a _ 
statute which I shall now bring to your attention: 

‘It is provided that in prosecutions for any criminal offense, all . 
persons advising, inciting, or conniving at the offense, or aiding or 
abetting the principal offender shall be charged as principal.’’ 

Let me now state another principle of law. It is this: 


‘The unexplained, exclusive possession of stolen property soon 


after the commission of the larceny may satisfy the jury and warrant 

it in drawing the inference that the one so in possession of the stolen 

property was the one who committed the larceny. If the person accused — 

of the theft, in whose possession the stolen property is found, offers to 

the jury a satisfactory explanation of his possession to. show that he ac- 

quired it in some way that did not make him a thief of the property, | 

such explanation would release the case from the. inference that other- 
wise might be indulged by the jury.’’ 

Evidence has been placed before this jury that the defendant at the time of 
his arrest made certain oral admissions to the arresting officer Dalton, connec- 
ting the defendant with some or all of the offenses charged inthe indictment. _ 
You are instructed that such oral admissions, if freely and voluntarily made. by 
the defendant at a time when he was possessed of his senses and when he knew 
what he was saying and doing, may be considered and weighed by the jury in 
connection with all other evidence in the case in considering the defendant’s 
guilt or innocence. You are told that such oral statements were received by the 
Court with caution and must be considered and weighed by the jury with caution. 
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You are also told that before you can consider and weigh such oral admissions 
as evidence against the defendant, you must find to your satisfaction beyond a 
reasonable doubt that. such oral admissions were freely and voluntarily made by 
the defendant at a time when he was possessed of his senses and when he knew 

221 what he was saying and doing and that such oral admissions were not the 
result of inducement, coercion, intimidation, threats, promises, duress, or 
compulsion of any kind exercised by the officer of the law or any other person 
over the defendant. It is the duty of the jury to disregard the evidence of such 
oral admissions altogether if you have a reasonable doubt as to the voluntary 
character of such oral admissions or that such oral admissions were made by 
the defendant at a time when he was possessed of his senses and knew what he 
Was saying and doing. 

The Government, for the sole purpose of contradicting testimony of the 
defendant while on the witness stand and with a view of impeaching the defend- 
ant’s credibility as a witness, has offered in evidence a written statement pur- 
portedly signed by the defendant. Such written statement has been marked as 
Government’s Exhibit Number 1. Said exhibit was received in evidence for such 

limited purpose and may not be used nor considered by the jury in determining 
whether the defendant committed the offenses with which he is charged. You 
are told that such exhibit does not meet the requirements of the law for its.use 
for any purpose except that you may. consider such exhibit in connection with 
_all other facts, circumstances, shown in the evidence in determining how much 
weight and credibility you will accord the testimony of the defendant. 

222 You are told that before the written statement, Government’s Exhibit Num- 
‘ber 1, can be considered and weighed by the jury even for the limited purpose 
which has been stated, the jury must find to its satisfaction beyond a reasonable 
doubt that such written statement was made and signed freely and voluntarily 
by the defendant at a time when he was possessed of his senses and when he 
knew what he was saying and doing and that such written statement was not the 
result of inducement, coercion, intimidation, threat, promise, duress, or com- 
pulsion of any kind exercised by any officer of the law or any other person over. 
the defendant. 
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It is the duty of the jury to disregard such written statement, Government’s 
Exhibit Number 1, altogether if you have a reasonable doubt as to the voluntary 
. character of such written statement or that.such written statement was made and 
signed by the defendant at a time when he was possessed of his senses and knew 
what he was saying and doing. | : 
In addition to the general plea of not guilty, the defendant has iecaiand the 
plea of insanity. By this plea of insanity the defendant asserts that on or about 
July 10 and on or about July 14, 1956, when it is charged he committed the offenses 
mentioned in the indictment, he was suffering from a diseased and defective men- 
‘tal condition and is not criminally responsible for the unlawful acts of which he is 
charged in the indictment, for the reason that such unlawful acts were-the prod- 
--uct of mental disease or mental defect. 

223 When lack of mental capacity is raised as a defense to.a charge of crime, 
‘the law accepts the general experience of mankind and presumes that all persons, 
including those accused of crime, are sane. But as soon as some evidence of mental 
disease of (sic) mental defect is introduced, then the sanity of the defendant, like 
-all other facts, must be proved as a part of the prosecution’s case to the satis- -.- 
faction of the jury beyond a reasonable doubt since the burden of proof is on the 
prosecution from the beginning to the end of trial and this burden applies to every 
element necessary to constitute the crime charged. 

If you, the jury, believe beyond a reasonable doubt that the accused was not 
_. suffering from a diseased or defective mental condition at the time he committed 
the criminal act as charged, you may find him guilty, if you also find that.the 
. Government has proved beyond a reasonable doubt all other essential elements 
of the crime charged. | | 
If you believe he was. suffering from a diseased or defective mental con- 
dition when he committed the act but believe beyond a reasonable doubt that the 
act was not the product of such mental abnormality, you may find him guilty, if 
you also find that the Government has proved beyond a reasonable doubt all 
other essential elements of the crime charged. _ 

224 — Unless you believe beyond a reasonable doubt either that he was = suf- 

fering from a disease or defective mental condition or that the act was not the 
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product of such abnormality, you must find the accused not guilty by reason of 
insanity. 

Thus your task would not be completed upon finding, if you did find, that the 
accused suffered from a mental disease or mental defect. He would still be re- 
‘sponsible for his unlawful act if there were no causal connection between such 
mental abnormality and the act. ' 

These questions must be determined by you from the facts which you find 
to be fairly deducible from the evidence and the testimony in this case. 

We use ‘‘disease’’ in the sense of a condition which is considered capable 
of either improvement or deterioration. We use ‘defect’? in the sense of acon- 
dition which is not considered capable of either improving or deteriorating, 

which may be either congenital or the result of injury or the residual effect of a 
physical or mental disease. 

Upon the issue of defendant’s sanity at the time, it is alleged the offenses 
charged in the indictment were. committed. 

Expert opinion evidence has been placed before the jury. As to such ex- 
pert opinion evidence, you are told that a person who by education, study, and 
experience has become an expert in any art, science, or profession and who is 

225 _— called as a witness may give his opinion as to any such matter in which 
he is versed and which is material to the case. You should consider such ex- 
pert opinion and should weigh the reasons, if any, given for it. You are not 
bound, however, by such an opinion. Give it the weight to which you deem it 
entitled, whether that be great or slight. And you may reject it, if in your judg- 
ment the reasons given for it are unsound. 

You are also told that where the issue is whether a person is of sound 

» or unsound mind, a lay witness, who has had an adequate opportunity to observe 
the speech and other conduct of that person, may, in addition to relating the 
significant instances of speech and conduct, testify to his opinion of the mental 
capacity formed at the time from such observations. 

You are told that if the verdict of the jury is not guilty by reason of insanity, 
the accused will be confined in a hospital for the mentally ill until the superin- 
tendent has certified and the court is satisfied that such person has recovered 
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his sanity and will not in the reasonable future. be dangerous to himself or others, 
in which event and at which time the court shall order his release either uncon- 

_ ditionally or under such conditions as the court may fix. 

226 By law this jury is made the sole. judges of the credibility of the witnesses 
and of the weight you will accord the testimony given by them. You should give 
to.each witness that degree of credit and effect which, in your honest judgment, you 
think it ought to have. 

In coming to your conclusion as to what weight should be accorded the testi- 
mony of any particular witness, you may and properly take into consideration, 
insofar as you are able to do so, the manner and appearance of the witness when 
on the stand and whether the testimony of the witness be frankly and honestly 
given; also, what interest or lack of interest a witness may have in the outcome 

.Of the case and whether on that account the witness has colored in any way the - 
testimony given to this jury. 

If you find that any witness has knowingly testified falsely with seeped to: 
any matter material to the issues of.the case and concerning which the witness 
may not reasonably have been mistaken, you may, if you wish, a all or 
any part of the testimony of such witness. 

The jury will take the case. You will retire to your jury room. I suggest 
that, proceeding in an orderly manner, you first agree upon a foreman. Let 
your foreman be your presiding officer. It will be the duty of your foreman to 
see to it that every member of this jury has a full and free opportunity of ex- | 
plaining his views on any question which arises in your deliberations upon the 

227 _issues presented to you. 

When you have reached your verdict, you will return to the courtroom and 

_ there. let your verdict be announced by your foreman. When you do return to the 
courtroom, you will be asked for your verdict as to each of the first four counts 











of the indictment. And as to each of those counts, your verdict will be in one of es 
three forms. ted 

You are told that if the Government has proved beyond a reasonable. doubt . 
each essential element of the offense charged, including the defendant’s sanity «4 


_at the time of the commission of the crime charged in the indictment, your ver- 
dict should be guilty. | | | 
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If you find that the Government has proved beyond a reasonable doubt all 
elements necessary to constitute the crime charged, except the sanity of the de- 
fendant at the time. the crime is alleged to have been committed, and find that 
the Government has failed to so prove that the defendant was sane when he com- 
mitted the unlawful act, then your verdict must be not guilty by reason of in- 
‘Sanity. | 
If you find that the Government has failed to prove beyond a reasonable 
doubt any other element necessary to constitute the crime charged, except the 
-element of defendant’ sanity at the time he is alleged to have committed the 
crime, then your verdict must be not guilty. 
Now, just one other thing, as to count two, which charges the defendant _ 
with the offense of petty larceny: If your verdict upon that count be guilty, then 
228 it should be announced as guilty as charged. 
As I have heretofore told you, the fourth count charges a commission of 
.the crime. of larceny but in that case that count of the indictment charges grand 
larceny. If guilt is found upon the fourth count of the indictment and you find 
that the value of the property taken was $100 or. upward, then your verdict will 
be guilty as charged. If, however, you should find guilt but also find that the 
-value of the property was less than $100, then let your verdict upon that count . 
be guilty of petty larceny. 
Do counsel have suggestions ? 
MR. CAPUTY: The Government is satisfied, Your Honor. 
MR. DWYER: The defense is satisfied, Your Honor. 


*¥ * *&* * &* &* KH 
Friday, November 22, 1958 

* * * * * K K * | . 
THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a verdict ? 
THE FOREMAN: It has. : | 
THE DEPUTY CLERK: What say you as to the defendant Colon D. Lockley, 

Jr., on count one? | 

THE FOREMAN: Guilty. 
THE DEPUTY CLERK: Count two? 
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THE FOREMAN: Guilty as charged. 

THE DEPUTY CLERK: Count three ? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: Count four? 

THE FOREMAN: Guilty as charged. 

THE DEPUTY CLERK: Members of the jury, your Foreman says that 
you find the defendant Colon D. Lockley, Jr., guilty on count one, guilty as charged 
233 on count two, guilty on count three, and guilty as charged on count four. And 

that is your verdict, so. say you, each and all? 

(Affirmative response in unison.) 

THE COURT: Then in your verdict on count four, that meant the value of 
the property taken was $100 or upward ? 

THE FOREMAN: Yes, sir. 

THE COURT: Is that correct ? 

THE FOREMAN: Yes, sir. 


* * *£ * *  k * 





291 /Filed Jamary 13, 1958/ 
JUDGMENT AND COMMITMENT 
On this 10th. day of Jamary, 1958 came the attorney for the government 
and the defendant appeared in person and by counsel, John J. Dwyer, Esq. 
IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and a verdict of guilty of the offense of HOUSEBREAKING as charged 
in counts one and three; PETIT LARCENY as charged in count two; GRAND 
LARCENY as charged in count four; and the court having asked the defendant 
whether he has anything to.say why judgment should not be pronounced, and no 
sufficient. cause to the contrary being shown or appearing to the Court, _ 
IT IS ADJUSGED that the defendant is guilty as charged and convicted. 
IT IS ADJUDGED that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for a 








period of 
Sixteen (16) months ro Four (4) years on count one}. One. (1) year on count 
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two; | Sixteen (16) months to Four (4) years on count three; Sixteen | (18) 
months to Four (4) years on. count ass said sentences by the counts to 
run concurrently. 
IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and that 
{the copy serve as the commitment of the defendant. 


/s/ F. Dickinson Letts 
United States District Judge 
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STATEMENT OF QUESTIONS PRESENTED 


The Principal Questions Presented Are: 
l. Whether the trial court committed prejudicial error in per- 
mitting the Government to cross-examine the deferdant coucerning 4 written 


confession which was inadmissible under the Mallory rule anj aot testified to 


in his direct examination; and in permitting the Government to introduce this 


written confession in evidence for the purpose of discrediting the defendant; 

©, Whether testimony concerning en oral admission allegedly made 
at the scene of the arrest and following the arrest, should have been permitted: 
where the alleged admission was made only efter a period of questioning by the 
arresting officer, the arrest wes made without a warrant, and the record fails 
to show provable cause for the arrest; 

3. Whether there wes sufficient evidence to sustain the Govern- 
ment's burden of proving sanity beyond 4 reasonable doubt after the defendant 
introduced evidence that he was insane at the tims the offeuses charged were 


allegedly committed. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The indictment in this case was brought against appellant and a co- 


defendant charging housebreaking and larceny, three counts of each, pursuant to 


the provisions of D. C. Code 22-1801, 22-2201, 22-2202; and was tried in the 


United States District Court for the District of Columbia under the Act of 
February 27, 1877, 19 Stat. 253, Ch. 69, Sec. 2, Title 11, Sec. 306, District 
of Columbia Code (1951). 

The Court has jurisdiction to review the final judgment of the 
United States District Court for the District of Columbia under the Act of 


June 25, 1948, Ch. 646, Sec. 1, 62 Stat. 929, U. S. C., Title 28, Sec. 1291. 
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STATEMENT OF CASE : 

On July 24, 1956, the defendant was arrested without 4 warrant in 
his bedroom at approximately 4:00 o'clock A.M., in the morning on 8 charge of 
housebreaking and larceny. The arresting officer testified that he questioned 
the defendant at the scene of the arrest and that the defendant denied his 
guilt at first. However, after "approximately fifteen minutes” of questioning 
at the scene of the arrest the defendant, according to the arresting officer, 
admitted that he was “present” at the time his co-defendant pearicted a house- 
breaking and larceny. The defendant, after questioning by the arresting officer, 
was then driven "a few places throughout the city" and finally taken to the 
police station at 6:30 o'clock A.M. After a process of interrogation at the 
police station, of undetermined extent, lasting wtil after 9:00 o'clock A.M.; 
she defendant signed a written "confession", some five hours after his arrest. 
Among the items present in the written statement and not included in the oral 
one testified to by the officer were: (JA 1, 12, 17-19, 67, 70, 71, 73) 

1. A detailed account of criminal participation in the housebreak- 
ing and lerceny, implicating the defendant in the larceny itself. of certain 
goods not mentioned in the oral admission allegedly made to the aerestine ofticc— 
at the scene of the arrest; | 

2, Transportation of the stolen property; 

3. Sale of the stolen property and receipt of some of the proceeds 


thereof; and 


4, His presence at the sale when his co-defendant described the 


goods as “hot”. (JA 76, 78). 

The defendant was finally arraigned at 1:45 o'clock oem the 
day of ris arrest, and was later indicted by the grand jury on three counts of 
housebreaking (D. C. Code Sec. 22-1801), two counts of petty larceny (D. C. 
Code Sec. 22-2202), and one count of grand larceny (D. C. Code Sec. 22-2201). 
On November 26, 1956, the defendant was found to be prythoti¢ by a group of 
agoctors at D. C. General Hospital. He was suffering a a chronic menteal 
condition of the catatonic schizophrenic type (JA 6, 35), rendering him in- 


competent and wmable to participate properly in his own defense. He was 
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subsequently committed to St. Blizabeth's Hospital by the District Court by 
order of December 13, 1956 (JA 6). The defendant was certified on July 25, 
1957, to be mentally competent to stand trial (JA 7). 

At the trial, the court permitted the arresting officer, over ob- 
jection, to testify concerning the oral admission allegedly made at the time 
ana scene of the arrest (JA 12, 13, 17-19). The record fails to show that the 
arrest was made twpéarprobveble cause. 

The Government was alsa permitted to introduce the written confes- 
gion in evidence, on the ground that the defendant, by denying that he made the 
oral admission, had oyoned the door to the written confession for purposes of 
impeachment (JA 24, 25-27, 28, 76-78); but it was argued to the jury as confirn- 
ing the oral statement claimed by the officer to have been made at the time of 
arrest (JA 79) - 

The defendant introduced evidence of his insanity through the ef- 
firmative testimony of Mr. Fogel, Lockley's attorney reference his claim for 

with the defendant 
~orkman's compensation. Mr. Fogel had frequent personal contact /for a period 
of a year prior to approzinately the date of his arrest (JA 43-47, 52).. And 
ne witness had seen the defendant on several occasions after the defendant's 
arrest (JA 52). The Assistant Chief Psychiatrist at the D. C. General Hospital 
<"o examined the defendant after his arrest testified thet he was then suffer- 


ing from catatonic schizophrenia, and that he had suffered from this disease 


35 
“gor some time’  (JA/36). This medical witness also testified thet it was 


possible that the defendart’s actions at the time of the offense were in- 
fluenced by the disease (JA 36). 

The Governnent attempted to prove that the defendant was sane st 
the time of the offense through the testimony of three policemen who had ob- 
served the defendant briefly on the morning of his arrest. Briefly summarized, 
testimony of the policemen may be paraphrased &s "the defendant looked ell 
right to me." 

In this comecticn the report by the psychiatrists of D. C. General 
Hospital of November 30, 1956, is noteworthy wherein it states: 

"Complete psychiatric studies on this man indicate a chronic 


mental condition rendering him incompetent and unable to 
participate properly in his own defense." (JA 6). 
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It is also interesting to note that as eerly as October 5, 1956, 
the then attorney for Colon D. Lockley, Jr., stated in part, in his Motion for 
Determination of Mental Competency of Accused: : 

"Counsel for the defendant hes reasonable belief from 

personal observation of the defendant that the said defendant 

may be presently insane or otherwise so mentally incompetent 

as not to wnderstand the proceedings against him or properly 

to assist in his defense." : 

The defendant was convicted on .two counts of housebreaking (counts 
one ang three), on one count of grand larceny (count four), and on one count of 


petty larceny (count two). 


RULES INVOLVED 


The pertinent provisions of Rule 5 of the Federal Rules of Criminal 


Procedure are as follows: 


"(a), An officer making an arrest under 4 warrant issued upon 

a complaint or any person making an arrest without a warrant 
shall take the arrested person without umnecessary delay before 
the nearest available commissioner or before any other nearby 
officer empowered to commit persons charged with offenses against 
the laws of the United States. When 4 person arrested without 4 
warrant is brought before a commissioner or other officer, @ com- 
plaint shall be filed forthwith. 


"(b). The commissioner shall inform the defendant of the com- 
plaint against him, of his right to retain counsel and of his 
right to have a preliminary exeminetion. He shall also inform 
the defendant that he is not required to make @ statement and that 
any statement made by him my be used ageinst him. The commis- 
sioner shall allow the defendent reasonable time and: opportunity 
to consult counsel and shall admit the defendant to bail as pro- 
vided in these rules.” : 

STATEMENT OF POINTS 

te The Trial Court committed prejudicial error in permitting the Gov- 
ernment to question the defendant concerning an inadmissible written confession 
and in permitting the Government to introduce this written confession into 
evidence. 

2. The Triel Court erred in permitting the Government to introduce 
evidence of an alleged oral admission made only after questioning by the police, 
and while the defendant was being illegally detained after his arrest and prior 
to his arraignment. 


3. The Government did not prove beyond a reasonable doubt thet the 


defendant wes sane at the time of the offenses charged. 
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SUMMARY OF ARGUMENT 
I 
ADMISSION OF( THE WRITTEN CONFESSION 
FOR "IMPEACHMENT" WAS ERROR 
The police officer who arrested the defendant testified that the 

defendant orally admitted at the scene of the arrest in the defendant's bedroom 
that he was resent" when his co-defendant committed a housebreaking and larceny. 
The defendant denied making this particuler admission. The Government counsel 


seized on this limited denial es a basis for introducing, for purposes of in- 


peachment, a later written confession which was admittedly inadmissible under 


the Mallory rule. Since the defense rested entirely on the defendant's testi- 
mony, the defendant's creditibility was 2 principal issue. t is impossible to 
estimate the cdamege done to the appellant's credibility by the admission of 
this written confession. The erroneous admission of the written confession, 
even if solely for the purpose of discrediting the defendant, was prejudicial 
error. 
Ir 
USE IN EVIDENCE OF TEE ORAL STATEMENT 

EXACTED BY TEE OFFICER MAKING TEE ARREST WAS ERROR 

The police officer who arrested the defendant was allowed, over 
deferdant's objection, to testify concerning an oral statement allegedly made 
at the scene of the arrest in the defendant's bedroom. The record does not 
show that there was probable cause for the arrest, which was made at 4:00 
o'clock in the morning without a warrant. The defendant, at first, denied his 
guilt to the arresting officer. But, after "approximately fifteen minutes" 
ef questioning by the police officer after the defendant had been placed under 
arrest, the accused allegsdly admitted thet he was "present" when his co-defen- 
Gant committed a housebreaking and larceny. It is apperent that the delay in 
arraignment was for the purpese of interrogating the accused in an attempt to 
support the arrest and to build up a case ageinst hin. The Government's use 
of the orel statement was, therefore, violative of Rule 5, F. R. &. P., 96 


interpreted by Mallory v U. S., 354 U. S. 449 (1957). 


ane 
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III 
OUD CUTERNMEND FAILED TO SUSTAIN ITS BURDEN CF PROVING 
TH3 SANITY OF THE DEFENDANT BEYOND A REASONABLE DOUBT 


The defendant offered testimony of a lay witness and a psychiatrist, 


who was supported by the diagnosis of 4 team of psychiatrists, to show that the 


defendant was insane at the time of the offense and that his acts were the 
product of a diseased mind. The lay witness, an attorney who had represented 
the defendant in a workman's compensation case, had had frequent and close con- 
tact with the accused for a year prior to the offense. He had sis0 seen him at 
the jail and hospital following his arrest. 

The Government, on the other hand, attempted to sustain its burden 
of proving beyond a reasonable doubt thet the defendant was sene, through the 
testimony of three policemen who had observed the defendant only for @e few hours 
on the morning of his arrest. The tbrust of their testimony = be briefly 
summarized as, "He looked all right to me." Reesonable jurymen could not 
conclude beyond a reasonable doubt, from the testimony of the piree policeren, 
or from the rest of the record, that the defendant was sane at the time of the 


offense. 
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SUMMARY OF ARGUMENT 
I 
ADMISSION OF( THE WRITTEN CONFESSION 
FOR "IMPEACEMENT” WAS ERROR 
The police officer who arrested the defendant testified that the 
defendant orally admitted at the scene of the arrest in the defendant's bedroom 
thet he was resent" when his co-defendant committed a housebreaking and larceny. 
The defendant denied making this particuler admission. The Government counsel 
seized on this limited denial es a basis for introducing, for purposes of in- 
peachment, e later written confession which was admittedly inadmissible under 
the Mallory rule. Since the defense rested entirely on the defendant's testi- 
mony, the defendant's creditibility was a principal issue. It is impossible to 
estimate the damege done to the appellant's credibility by the admission of 
this written confession. The erroneous admission of the written confession, 
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USE IN EVIDENCE OF THE ORAL STATEMENT 
EXACTED BY TEE OFFICER MAKING THE ARREST WAS ERROR 


The police officer who arrested the defendant was allowed, over 
defendant's objection, to testify concerning an oral statement allegedly made 
at the scene of the arrest in the defendant's bedroom. The record does not 
show that there was probable cause for the arrest, which was made at 4:00 
o'clock in the morning without a warrant. The defendant, at first, denied his 
guilt to the arresting officer. But, after "approximately fifteen minutes" 
of questioning by the police officer after the defendant had been placed under 
arrest, the accused allegadly admitted that he wes "present" when his co-defen- 
dant committed a housebreaking and larceny. It is epparent that the delay in 
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III : 

Oo CUTERNMEN? FAILED TO SUSTAIN ITS BURDEN CF PROVING 

™3 SANITY OF THE DEFENDANT BEYOND A REASONABLE DOUBT 

The defendant offered testimony of a lay witness and @ psychiatrist, 
who was supported by the diagnosis of a team of psychiatrists, to show that the 
defendant was insane at the time of the offense and that his acts were the 
product of a diseased mind. The lay witness, an attorney who had repussented 


the defendant in a workman's compensation case, had had frequent: and close con- 


tact with the accused for a year prior to the offense. He had also seen him at 


the jail and hospital following his arrest. 

The Government, on the other hand, attempted to sustain its burden 
of proving beyond 4 reasonable doubt that the defendant was sane , through the 
testimony of three policemen who had observed the defendant only for e few hours 
on the morning of his arrest. The thrust of their testimony may be briefly 
summarized as, “He looked all right to me." Reasonable jurymen could not 
conclude beyond a reasonable doubt, from the testimony of the nrae policemen, 
or from the rest of the record, that the defendant was sane at the time of the 


offense. 
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ADMISSION OF (THE WRITTEN CONFESSION 
FOR "IMPEACEMENT" WAS ERROR 
The police officer who arrested the defendant testified that the 
defendant orally admitted at the scene of the arrest in the defendant's bedroom 
thet he was resent" when his co-defendant committed a housebreaking and larceny. 
The defendant denied making this particular admission. The Government counsel 
seized on this limited denial es a basis for introducing, for purposes of in- 
peachment, @ later written confession which was admittedly inedmissible under 
the Mellory rule. Since the defense rested entirely on the defendant's testi- 
mony, the defendant's creditibility was a principal issue. It is impossible to 
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this written confession. The erronsous admission of the written confession, 
even if solely for the purpose of discrediting the defendant, was prejudicial 
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Dec ; 
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who was supported by the diagnosis of a team of psychiatrists, to show that the 
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product of a diseased mind. The lay witness, an attorney who nad represented 
the defendant in a workman's compensation case, had had frequent and close con- 
tact with the accused for a year prior to the offense. He had also seen him at 
the jail and hospital following his arrest. 

The Government, on the other hend, attempted to sustain its burden 
of proving beyond 4 reasonable doubt that the defendent was sence’, through the 
testimony of three policemen who had observed the defendant only for ea few hours 
on the morning of his arrest. The thrust of their testimony may be briefly 
summarized as, "He looked all right to me." Reesonable jurymen could not 


conclude beyond a reasonable doubt, from the testimony of the three policemen, 


or from the rest of the record, that the defendant was sane at the time of the 


offense. 





{! 
ARGUMENT 


I 
THE INTRODUCTION IN EVIDENCE OF THE 
WRITTEN CONFESSION WAS PREJUDICIAL ERROR 
The police officer who arrested the defendant testified, over de- 
fendant's objection (JA 12, 13), that the defendant orally admitted at the scene 


of the arrest in the defendant's room that “he was present at the time that 


Blakeney /Blackmey, a co-defendant/ broke into that shed /i.e., the building 


named in count three of the indictment/ (JA 17). The defendant, on direct ex- 
amination, denied mking this oral admission to the arresting officer (Officer 
Dalton) at the scene of the arrest (:\JA 22). The record shows that his denial 
was specifically directed towerd, end limited to, the alleged oral edmission 
testified to by the erresting officer (JA 17-19, 21, 22, 2k). 

Seizing hold of this limited deniel, the prosecuting ettorney was 
permitted, over objection (JA 24-28), to cross-exemine the accused concerning 
later written confession signed by the eccused, after he had been brought to the 
police station. This later written confession was admittedly inadmissible under 
the Mallory jule. (Mallory v U.S., 33h U. S. 449) (JA 24, 26). It was mde 
about four and one half hours before arraignment and not until approximately 
five hours after the arrest, and efter the accused had been driven "# few places 
throughout the city” by the police and questioned by the police at the station 
house (JA 18, 63, 67, 70-78). However, government counsel persuaded the District 
Court that under Walder v U. S., 347 U. S. 62, the defendant, by denying that he 

arrest, had 
opened the door to cross-examination concerning a subsequent, dissimilar written 
statement (but alleged by the prosecutor to be similer), made to the same police 
officer et the police station. 

The Government's position concerning the admissibility of the subse- 
quent written confession, even for the limited purpose of impeachment, suffers 
from several fatal defects. The question which Government counsel put to the 
accused on cross-examination concerning the leter written confession clearly 
reveals that, in order to work in this later written confession, the Government 


necessarily had to go beyond the testimony which the accused gave in his direct 





examination. 
Government counsel, himself, recognized that the defendant did not 

testify concerning the later written confession on his direct examination 
(JA 24). Nevertheless, the Government, on cross-examination, first elicited 
a denial that the accused had made an admission to the arresting officer at 
the scene of the arrest. Then the accused was asked, 

Mr. Lockley, did you not on the same day, July 24, 

1956, starting around 9:10 in the morning, say to 

the police officers, one of whom was Detective 

Dalton /the arresting officer/ who testified, that 

you were with Blackmey on July 13, 1956, when the plece 

was broken into and the Drive-it Gun end other property 

was taken? (JA 27). 
After obtaining the expected denial, the Government, over objection. (JA 28), 
questioned the accused concerning the written convession, and later introduced 


the written confession in evidence in order to discredit the defendant (JA 76- 


78). 


The Governmeat relies on Walder v U. S., 347 U. S. 62, to support its 


contention that this cross-examination concerning the later written confession 
and its introduction ir. evidence was proper. The Walder case, however, is 
easily distinguishable. The eccused in Walder made a sweeping claim in his 
Girect examination that hed never purchased, sold or possessed any narcotics. 
"On cross-examination, in response to a question by Government pourees! making 
reference to this direct testizony .. . [the accused/ reiterated his assertion 
thet he had never purchased, scld or possessed any narcotics." Welder vU_S.; 
247 U. S. at 64 (emphasis supplied). The Government wes permitted to rebut this 
sweeping claim by showing that the accused had possessed narcotics (not involved 
in this trial), which had been unlawfully seized from his home in his presence. 
In the instant cease, however, there was no broad denial by appellent in his 
direct examination that he had ever confessed or admitted his complicity in the 
offense sharged in the indictmeat. ‘here was no attempt by the defendent to 
turn the existence of the inadmissible written confession to his own advantege, 
"and provide himself with a shield against contradiction of his untruths ." 


Walder v U. S.. 347 U. S. at 65. 
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The Government argues, however, that the Walder case is applicable 


here on the ground that the later written confession is "the same thing” as 


the previous oral admission and that both were made to the same police officer 


25 » mek 
(JA/26). But it is clear that, even if these statements by the accused were 


similer in content and were made to the same police officer, there is, TURE 
theless, a fumdamental distinction between them: The later written confession 
was clearly end admittedly inadmissible under the Mallory rule. If the Govern 
ment's position is sustained this distinction is obliterated and the Mellory 
rule also is. necessarily, obliterated. The effect of this obliteretion is that 
the Government is permitted to first introduce evidence of an acmission or con- 
fession admissible under Mallory, and then to force the defendent to remain silent 
{even though the truth would require him to speak), by holding the inedmissible 
confession over his heed, readv to introduce it should the accused orfer a denial. 
That this procedure can prejudice the defendant is manifest in the case at bar. 
The arresting Seed jeenttedes to the oral admission allegedly made at the 
scene of the arrest, did not write down or otherwise preserve even the substance 
of this admission (JA 15, 20, 21). Yet a year and a half later he is on the stand 
testifying from memory as to what the defendant said. 

Furthermore, the record shows conclusively that substantively 
the two statements were not "the same thing”. The statement that wes allegedly 
meée at the scene of the arrest did not vrove that the defendant had participated 
in eny crime. The arresting officer testified only that the accused told 
him thet he was "present" when someone else broke: into the construction shed 
(Jh 17). The inadmissible confession, on the other hand, deteiled the eccused 
@lleged criminal participation in the housebreaking and lerceny. The written 
confession also admitted the larceny of copper pipe and lead -- items not 
mentioned in the alleged oral admission (JA 17, 76, 77-78). 

There is also some doubt as to whether the record supported the 
Government's contention that the two statements were both made to the same 
police officer. The arresting officer, who allegedly heard both statements, 


testified that he brought the accused to the police station at 6:30 A.M. on 


the morning of the arrest (JA 18): 
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Did there come a time that you brought him to police 
headquarters, sir? 


I brought him to Number Six Precinct. 
What time was it that you got there? 
I would say 6:00 in the morning ~- 6:30. We vent 
a few places throughout the city before we came 
to Number Six Precinct (JA 13)- 3 
The same arresting officer then testified that he did not talk to the accused 
any more after he brought the accused to the station house, that he left the 
accused's presence at 6:30 A.M. that same morning, and that "that was the last 
I saw of him” (JA 18): 
Q. After you returned, "t¥7s to Number Six Precinct and 
brought him there about 6:30 in the morning, did you 
talk to hiu any more? 
I didn't, no, sir. 


What time did you leave his presence? 


He was put back in custody -~ back in the cell block- 
That is the last I sav of hin. 


Q. And about whet time was that? 

A Around 6:30 in the morning, approximately. 

Yet the typing of the written confession did not begin until at least 9:10 A. 
M. (JA 72-73,77). The arresting officer probably did see the written confes -~ 
sion at some time, but as noted above, the Government admitted that the only 
oral statements made to Officer Dalton, the arresving officer, were made "at 
the time of arrest” (R. 165). It is questionable, then, whether doth state- 
ments were made to the same police officer. : 

The prejudicial effect of the admission of the written confession, 
even for the purpose of discrediving the accused, is patent. The only evi 
dence which the Government offered linking the defendant to the offenses al- 
leged in counts three and four was the oral admission to the arresting officer 
at the scene of the arrest (R. 169-170) And the only eridence which linked 
che defendant to the offenses alleged in counts one and two was the stipulatior 
of the defendant that the goods were stolen and that he hed pawmed them (JA 10) 


(R 169). Since the defense case on all of the counts rested entirely upon the 


testimony of the appellant, it was his credibility which was principally at 
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issue. It is impossible to estimate the damage necessarily done to appellent's 


creditibility in the eyes of the jury by the admission of the written confessicn. 
This prejudice, however, obviously was not limited to the two counts (counts 
three and four) to which the written confession related. The written confes- 
sion was introduced for the purpose of discrediting the defendant, and it is 
only reasonable to assume that it discredited the defendent's entire testimony 
releting to all counts of the indictment. 

Since the oral confession was rightly acmitted, it _is 

possible that the erroneous admission of the [iater/ 

written one was not prejudicial. But it may have been 

prejudicial, and the defendant is entitled to the bene- 


fit of the doubt. Metoyer v U. S., 102 U. S. App. Die cr 
62, 65, 250 F.2d 30, 33 (Edgerton, C. J., dissenting) . 


Olender vU. S., 210 F. 2d 795, 808-809 (9th Cir. 1954), is directly in point. te 
mo . 

court held that, where the defense rested principally on the defendant's testi- 
mony, and the defendant's credibility was therefore a principel issue, the 
erroneous admission of & glaringly contredictory statement was pre judicial 

error. 

The prejudice resulting from the admission of the written confession 
was compounded by the Government's use of it as substantive evidence of the 
defendent's guilt in its closing argument to the jury: 

Now, es to the offense of July 13, 1956, the housebreaking 

of the shed and also the taking of that Drive-it Gun, which 

is enumerated in thet fourth count of the indictment, it is 

up to you whether you want to believe the confession that he 

is alleged to have mede to the police officer at the time of 

the arrest and, also, which is confirmed by Government's 

Exhibit Number 1 in evidence. (JA 79) 

II 
THE ALLEGED ORAL ADMISSION MADE TO THE 
ARRESTING OFFICER WAS INADMISSIBLE UNDER 
THE RULE IN THE MALLORY CASE 

The record in this case reveals that the oral admission made to the 
arresting officer at the scene of the arrest should not, under Mellory v U.S. 
3h U. S. 449, have been admitted in evidence. According to the testimony of 
the arresting officer, the events leading up to the alleged oral admissions 


are as follows: The defendant was pleced under arrest jmmediately after the 


officer entered the defendant's bedroom at 4:00 o'clock A.M., routing the 


17, 
accused out of bed (JA/18). The officer then "told him that he was a suspect 


in the housebreaking of a construction job" (JA 18). The defendant denied his 
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guilt. The police officer then proceeded to question the accused about his 


part in the alleged crime for “approximately fifteen minutes" (aA 19). 

Up to this point the record does not show that the police had 
probable cause for arrest, which was nade without a warrant (JA 1). The only 
evidence which the police had linking <he accused to the crimes was "informa - 
tion received from Gordon Trt had pawned a Drive-it gun, and who had been 
ar::ssted by the police that the defendant and a man named Blakeney [Bleckney/ 
wre the ones - - " (R. 17-28). And it is wnlikely that the questioning of the 
accused would have taken place in his room, rather than at the police station, 
if the police already had probable cause for the arrest. After "approximtely 
fifteen minutes" of questioning, tho accused, according to the arresting officer, 
admitted that "he was present at the time that Blakeney /Blackney/ broke into 
that shed" (JA 17). | 

This questioning of the sccused arter his arrest without probable 
cause cannot be said to have been a part of "ordinary end necessary police ad- 
ministrativc procedures." Cf. Heideman v U. S. 259 F.2d 943, 945 (. Oa Gales 
1958). The delay in the arraignment was solely for the purpose of interroga- 
tion and of building up 4 case against the accused. The Court in Mallory vv. S. 
35: U. S. 449 (1957), recognizing that the delay there was only Decenes of a 
doubt as to probable cause for arraignment and that during the delay damaging 
admissions were elicited, excluded the confession on the basis of: well-settled 
principles. To hold otherwise, the Court felt, would of necessity leave the 
question of “ummecessary delay" to police discretion -- a result abhorrent to 
the very purpose of the McNabb rule. It based its conclusion on the far-reaching 
rationale tht police detention for interrogation, standing ors. SESS a de- 
lay in arraignment unnecessary end therefore illegal. The accused may not be 
subjected to questioning which " . .. lends itself, even if not so designed 
. . «" to elieiting damaging steterents. 3¢¢2 U.S. at 457. This exclusionary 


rule was designed to prevent tke very taing which occurred in the instant case -- 


dtaining « suspect illegally for the purpose of building up a4 case against hin. 
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Teer 
TEE GOVERNMENT DID NOT SUSTAIN TTS BURDEN OF FROVING 
TEE SANITY OF TEE DEFENDANT HEYOND A REASONABLE DOUBT 
"When the defendant introduces some evidence to raise the issue of 


insanity, his insanity at the time of the offense becomes an element of the 


crime, which, like all other elements of the crime, mst be proved by the Gov- 


ernment beyond a reasonable doubt. Davis v U.S., 160 U. S. 469 (1895); Wright 


vU. S., 102 U. S. App. D. C. 36, 250 F.2a 4 (1957). The record clearly shows 
that the defendant did introduce substantial evidence that he was insane at the 
time of the offenses. 

On October 5, 1956, the defendant's attorney filed a motion, based on 
personsl observation of the defendant, for e determination of the accused's 
mental competency (JA 4-5). By order of the District Court the defendant was 
committed to District of Columbia General Hospitel for psychiatric evaluation 
(JA 5-6). On November 26, 1956, after complete psychiatric studies on the de- 
fendant, a team of psychiatrists at D. C. General Hospital diagnosed the de- 
fendant as suffering from ‘* chronic mental condstlon ‘esa: rendering him incom- 
petent to stand trial (JA 6, 35). The District Court then ordered the defen- 
dant committed to the D. C. General Hospital and thereafter transferred and 
committed to St. Elizabeth's Hospital. Not until July 25, 1957, over a year 
after the offense was allegedly committed, was the defendant certified mentally 
competent to stand trial. (JA 7-8). 

An attorney, who represented the defendant in a workman's compen- 
sation case, testified that he had had frequent contact with the defendant, 
seeing him atout 30 to 35 times from July 1955 until the date of the offense, 
July, 1956. (JA 44). He also saw him personally four or five times after 
the defendant's arrest and while the defendant wes in jeil and in St. Eliza- 
beth's hospital (JA 52). This attorney, Mr. Fogel, testified to several in- 
cidents which led him to believe that the defendant was of unsound mind. One 
such incident involved a phone call to Mr. Fogel by the defendant at 5:30 A.M. 
The defendant called Mr. Fogel from Waldorf, Maryland, because "I don't know 
where I am," (JA 45), and he didn't even know how long he had been there (JA 45). 


Another incident tending to show insanity involved the proceeds from a 
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compensation award. Mr. Fogel had given the defendant 4 substantial sum of 
mouey which had been awarded to the defendant hy the Maryland State Accidert 
Commission. Four days later the defendant called Mr. Fogel requesting a loan. 
When questioned about the compensation award, the defendant, who had been pru- 
dent in the past with money, said he had used some of it to pey off a loan, 

but was unable to remember what had happened to the rest (JA 46-47). A short 
time before this latter incident, the defendant hed phoned Mr. Fogel to say 
that he was "coming into some money and I would like you to take care of it for 
me" (JA 45). Yet when the defendant came to Mr. Fogel's office a few days 
later, after making repeated appointments to see hin, "he set there and said, 
‘what money? I didn't call you.'" Mr. Fogel further testified in support of 
defendant's defense of insanity, that the defendant had attempted to treat hime 
self for an advanced and dangerous leg injury resulting from an accident, rather 
than see a doctor who was availavle to him (JA 48-49). 

This testimony coucerning the defendant's insanity by a person who 
had observed him frequently for a year prior to the time of the’ offense ard 
several times thereafter was corrotorated by the medical testimony of Dr. MeIndoo, 
assistant chief physychiatrist at D. C. General Hospital. Dr. MeIndec testified 
that, on November 26, 1956, a diagnostic team of doctors agreed that the defen- 
dant was suffering from chronic catatonic schizophrenia, and thet the cefencant 
had been ill for some time (JA 35-36; #ee also JA 6). xt ves further teatiféed 
that it was possible that this chronic cavevouss schizophrenia ceerenced the 
acts allegedly committed by the WE pees an unequivocal opinion that 
the illness caused the act would have been more desiravle, "the opinion to which 
a psychiatrist testifie@, need only be ‘the type of clinical opinion he is ac- 
customed to form and to rely upon in the practice of his profession. ' It need 
not consist of ‘mathematically demonstrevle certainties.'" wright v U. S., 259 
F.2a at 8 (quoting from Blut v U.S., 10u U. S. App. D.C. 266, 275, F.2d 355. 
364) . : 


The medical witness called by the Government, Dr. Cusherd, testifies 


only that he coulé not give a valid opinion as to the defendant's mental condi- 
tion in July of 1956, since he did not have an oppertunity to examine him until 


six months later, i.e., in the latter part of January, 1957 (SA 3p)))- 
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After the defendent introduced evidence to raise the issue of in- 
sanity, the burden shifted to the Government to prove his sanity at the time 
of the offense Deyond a reasonable doubt. The record feils to show that the 
Government sustained this burden. Th only affirmative evidence which the 
Government produced concerning the defendant's insanity was the testimony of 
three} policemen whe saw the g@efendant for a brief span at the police stetion 
on the morning of his arrest. This testimony merely revealed that it appeared 
to them that the defendant's speech was clear (JA 68, 70, 74), and that there 
was nothing of an unusuel nature about him (JA 68, 70, 7%). The essence of the 
testimeny of these policemen was simply that "he lcoked all right to me." This 
Court has held that, "while a lay witness' observation of abnormal acts by an 
accused may be of great value es evidence, & statement that the witness never 
observed an abnormal act on the part of the accused is of value if, but only if, 


the witness hed prolonged and intimete comtact with the accused.” Carter v U. S; 


102 U. S. App. D. C. 227, 237, 252 F. 2d 608, 618, (1957). 


The only contact which these po.icemen hed with the accused lasted, 
at must, Por only a few hours on the morning of the arrest. The only affirma- 
tive evidence, then, which the Governmeut offered v0 rebut the defendant's 
defense of insanity had no probative value. It is clear that reasonavile jury- 
men could not conclude beyond a reasoueble douvt, from the testimony of the 
three policemen, or from the rest of the record, thet the defendant was sane 
at the time of the offense. 


IV 
CONCLUSION 


It is evident from the record that the errors committed in the trial 
of the defendant were prejudicial and adversely affected substantial rights of 
the defendant. The Government's use of the written confession, even for the 
purpose of discrediting the defendant, clearly prejudiced the defendant's case, 
which was based entirely on the defendant's testimony. The admission in evi- 
dence ot the alleged oral statement made to the arresting officer at the scene 
of the arrest in violation of the Mallory rule wes also clearly prejudicial, 
since the Government case on two counts rested primarily on this coral statement. 


Furthermore, the Government failed to sustain its burden of proving the defendant 
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sane at the time of the offense, after the defendant had introduced substantial 
evidence of his insanity. The Government's evidence on the sanity issue was 


presented through the testimony of three policemen who had seen the accused 


briefly the morning of the arrest and who testified simply that "He looked 


all right to me." 

In light of these prejudicial errors committed in the trial of the 
defendant, the Court should remand the case for a new trial, or the District 
Court should be ordered to direct a verdict of not guilty by reason of insanity. 


Respectfully submitted, 


JOEN W. JACKSON 
Appointed! by this Court 


JOHN B. EVANS 
538 Investment Building 
Washington, D C. 


Counsel for Appellant 
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QUESTIONS PRESENTED 


Where the record discloses that four months after the com- 
mission of the crimes psychiatrists found appellant then in the 
initial stage of catatonic schizophrenia; that this diagnosis was 
based upon observed confusion and lack of knowledge of the 
crimes by appellant; that because this disease is characterized 
by sudden onset, and because appellant was in the first stage of 
this disease they could not say whether appellant suffered 
from this disease at the time of the crimes; that a lay witness 
observed what he thought was strange behavior by appellant 
more than six months before the crimes; that other lay wit- 
nesses observed rational behavior by appellant at the time of 
his arrest; appellant, as a witness in his own behalf, demon- 
strated his recollection and understanding of the events asso- 
ciated with the crime, and foreclosed the existence of the symp- 
toms relied upon by the psychiatrists; that appellant made 
oral admissions at his home within fifteen minutes after his 
arrest, and after the arresting officer told appellant what evi- 
dence the police had; and that a written confession given five 
hours after his arrest by appellant was used by the prosecu- 
tion in rebuttal solely for the purpose of impeaching the credi- 
bility of the appellant as a witness after he had testified in di- 
rect contradiction to the facts set forth in his statement; and 
that the trial court gave full, clear, and correct instructions to 
the jury to which appellant did not object, in the opinion of the 
appellee the following questions are presented: 

1. Was not the issue of appellant’s sanity at the time of the 
commission of the crime properly submitted to the jury for its 
determination? 

2. Were not appellant’s oral admissions properly permitted 
into evidence? 

3. Was not appellant’s written confession properly admis- 
sible in rebuttal for the sole purpose of impeaching the credi- 
bility of appellant as a witness? 

m 


496681—59— —1 





Counterstatement of the case 
Statutes and rule involved 
Summary of argument 
Argument: 

I. The disputed issue of appellant’s sanity at the time of the 
commission of the crimes was one of fact which was 
properly submitted to the jury 

II. Appellant’s written confession made after his arrest was 
properly admitted in evidence for the sole purpose of 
impeaching his credibility as a witness 

III. Appellant’s threshold oral admissions made in his room 
within fifteen minutes after his arrest were properly 
admitted into evidence 

Conclusion 
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Anited States Court of Appeals 


FOR THD DISTRICT OF COLUMBIA CIRCUIT 


No. 14775 


Coton D. Lockey, JR., APPELLANT 
v. 


Unirep States OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


An indictment was filed in District Court on August 27, 
1956, charging appellant and one Blackney with three counts 
of housebreaking (22 D.C. Code 1801) and three counts of 
larceny (22 D.C. Code 2201-2). The charges involved three 
cases of break-ins and thefts from the sites of building con- 
struction jobs in the District of Columbia in July of 1956. 
Appellant was arrested July 24, ten days after the last theft 
(J.A. 1-3). 

On October 5, 1956, appellant’s counsel filed a motion for 
a mental examination (J.A. 4), and thereafter, on October 26, 
appellant was committed to D.C. General Hospital for a men- 
tal examination (J.A. 5). On November 30, 1956, Dr. Mary 
MclIndoo stated, by letter, that appellant was suffering from 
a chronic mental condition which made him unable to partici- 
pate properly in his own defense (J.A. 6), and thereafter, on 
December 13, 1956, five months after the commission of the 
crimes, appellant was committed by the District Court to Saint 
Elizabeths hospital. 

(1) 
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By letter dated July 25, 1957, seven months after his com- 
mitment, appellant was reported by Saint Elizabeths hospital 
as ready to stand trial (J.A. 7-8). On September 13, 1957, 
after a hearing, the District Court found appellant “of sound 
mind, mentally competent, able to understand the proceedings 
against him and properly to assist in his own defense”, and 
ordered that he stand trial for his crimes (J.A. 9). Trial by 
jury commenced on November 20, 1957 (J.A. 10). 

At the trial appellant’s defense was that he did not commit 
the crimes, but in the event that the jury believed he did, 
then his defense was that he was insane. Appellant stipulated 
that the various buildings broken into were the property of 
corporations, and that the stolen property was corporate 
property. He also stipulated that he pawned or sold the cop- 
per tubing named in count two of the indictment at a junk- 
yard at 200 M Street, S.W., and that the remaining copper 
and lead, and a Drive-it Gun, were recovered from other junk- 
yards in the District of Columbia (J.A. 10-11). The testi- 
mony showed that appellant was arrested at 4:30 A.M. on 
July 24, 1956, in his room at 1004 Independence Ave., 5.W. 
(J.A. 12). The arresting officer told appellant what he was 
being arrested for, and appellant denied any knowledge of the 
crime. Then the officer told appellant “how much I had to go 
on and he decided then it is better that he tell me his side 
of the story” (J.A. 19). Appellant then admitted going with 
a, man by the name of Blackney to a construction job in the 
1400 block of Rittenhouse Street, N.W., and stealing a Drive-it 
Gun. These admissions were made within fifteen minutes 
after appellant’s arrest (J.A. 17, 19). 

Appellant, testifying in his own behalf, denied making these 
admissions. Upon being questioned by his counsel, he denied 
taking any part in these break-ins and thefts, and, in response 
to his counsel’s question, “Will you tell us how you happened 
to get whatever you pawned there?”, explained that the copper, 
which he had stipulated he sold, was obtained as payment for 
doing some work on an automobile. Appellant testified that 
he did some work on Blackney’s car, and to obtain payment, 
went with Blackney’s wife to Blackney’s house, picked up the 
copper from the back yard, sold it, kept part of the money and 
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gave the rest to Blackney’s wife (J.A. 22-24). On cross- 
examination appellant denied making the admissions to the 
officer (J.A. 27), and was thereafter shown a written statement 
which he, appellant, admitted making and signing. However, 
he claimed that he made the statement “under force and bru- 
tality” (J.A. 28). Appellant testified as to alleged beatings, 
kickings, and other mistreatment by the police. He stated 
that he did not, at any time, ever tell anyone he had been 
beaten and kicked, nor did he ever make any complaint until his 
testimony at trial (J.A. 29-34). He testified that he told a 
police officer, at the time of his arrest and alleged beating, “that 
I have a silver plate in my head through an accident and not to 
hit me on my head” (J.A. 31). However, this ruse was ex- 
posed when Dr. McIndoo testified that x-rays showed that he 
did not have any metal plate in his head (J-A. 41). 

On cross-examination, appellant reiterated his story as to 
where he obtained the copper which he pawned. He denied 
that Blackney was with him at any time (J.A. 61-62). The 
arresting officers, and the other officers that had contact with 
appellant, denied having mistreated him in any way. Appel- 
lant made no complaints. They did not themselves, nor did 
they see anyone hit him, kick him, or beat him (J.A. 66, 68, 70, 
72). 

Thereafter, in rebuttal, the prosecutor introduced, over ob- 
jection by appellant, the written statement which appellant 
had admitted making and signing. This statement was ad- 
mitted and used solely for the purpose, as a prior inconsistent 
statement, of impeaching the credibility of appellant (J.A. 
76). The prosecutor did not introduce the statement in his 
case in chief to prove the truth of the matter contained therein 
because he felt that it might have been barred by the holding 
in Mallory v. United States, 354 U.S. 449 (J.A .24). The 
written statement directly contradicted the testimony of ap- 
pellant in regard to the way in which he came into possession 
of, and disposed of, the questioned items. (J.A. 77.) The 
charge to the jury by the trial court carefully limited the use of 
the statement to the purpose of impeachment, and then only 
if the jury first found that it was given freely and voluntarily 
(J.A. 83-84). 
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In addition to his defense that he did not commit the crimes, 
appellant also interposed a defense of insanity (J.A. 34). Dr. 
Mary MelIndoo, a psychiatrist at D.C. General Hospital, testi- 
fied that appellant was found to be suffering from catatonic 
schizophrenia on November 26, 1956, four months after the 
crimes (J.A. 35). At that time, appellant was found to be in 
the prodromal, or first, stage of the disease. (J.A.41.) Dr. 
MclIndoo could not say whether appellant was suffering from 
this disease at the time of the commission of the crimes because 
her examinations were not made until some four months later 
(J.A. 42). She also could not say positively whether his dis- 
ease, if he had it at that time, influenced his actions in com- 
mitting the crimes (J.A. 37). Appellant had no structural or 
physical defects (J.A. 38). 

Dr. William Cushard, a psychiatrist at Saint Elizabeth’s hos- 
pital, was unable to say whether or not appellant was suffering 
from a mental disease or defect at the time of the crimes. The 
Doctor did not examine appellant until six months after the 
crimes, and he stated that because appellant’s later mental 
disease was one which is often characterized by sudden onset, 
he was unable to give an opinion as to his condition six months 
earlier in spite of the fact that he, Doctor Cushard, had avail- 
able information regarding appellant’s prior behavioral history 
from members of appellant’s family (J.A. 55-57). 

An attorney who had earlier represented appellant in a civil 
matter told of certain instances of behavior of appellant. These 
included an early morning telephone call from appellant in 
August, 1955 (J.A. 45); failure of appellant to keep an ap- 
pointment in September, 1955 (J.A. 46) ; expenditure of money 
by appellant in a way not satisfactorily explained to the witness 
(J.A. 46-47); and apparently (although not clear from the 
record) appellant’s resorting to home medication to treat an 
injury to his leg for which the witness was subsequently called 
upon in July of 1955 to represent appellant (J.A. 48). The 
witness, using “* * * the word very loosely * * *” didn’t 
think appellant acted the way a normal person would react 
with money or in calling his attorney (J.A. 48). The witness 
thought he “might” have seen appellant once in July of 1956, 
and once before that in the Spring, possibly in March, 1956 





5 


(J.A. 53). The witness’ extensive contact with appellant was 
prior to December, 1955, seven months prior to the dates of the 
crimes (J.A. 52). 

Three police officers who either arrested appellant or were 
in contact with him from his arrest until his arraignment, testi- 
fied that appellant’s speech was clear, he was rational and co- 
operative, he knew where he was, and that he appeared to be 
oriented (J.A. 68, 70, 74).* 

Appellant did not testify himself on the issue of insanity. 
He did not have any difficulty in remembering many helpful 
details to support his story about having been beaten by the 
police, however (J.A. 28-34) nor was he confused or unclear 
in his version, at trial, of how he came to be in possession of 
the copper which he stipulated he sold (J.A. 22-24). 

After careful and complete instructions by the trial judge, 
to which neither side had any objections or additions (J.A. 87), 
the jury found appellant guilty on counts one through four of 
the indictment (J.A. 88). Counts five and six were dismissed 
by the court on motion of appellant at the close of the evidence 
(J.A. 78). Appellant was thereafter sentenced to 16 months 
to 4 years on the housebreaking counts, and lesser sentences 
on the larceny counts, all to run concurrently. This appeal 


followed. 
STATUTES AND RULE INVOLVED 


Title 22, District of Columbia Code, Section 1801 (1951 Edi- 
tion) provides: 


Definition and penalty.—Whoever shall, either in the 
night or in the daytime, break and enter, or enter with- 
out breaking, any dwelling, bank, store, warehouse, 


It is interesting to note that Dr. McIndoo concluded after her first exam- 
ination on November 12, 1956, that appellant was suffering from a mental 
disease at that time because “he was confused” and “unable to clearly state 
what the crime was he had committed” (J.A. 39). She also observed “‘con- 
fusion”, “flatness of effect”, and an attitude of isolation or reluctance to 
mingle with others (J.A. 40). Contrast this with appellant’s oral state- 
ments, his written statement, and the testimony of the officers indicating 
that ten days after the crime appellant was able to state clearly what the 
crime was and how it was committed. He appeared normal, oriented, and 
unconfused at that time, also. 


496681—59———-2 
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shop, stable, or other building, or any apartment or 
room, whether at the time occupied, or not, or any 
steamboat, canal boat, vessel, or other watercraft, or 
railroad car, or any year where any lumber, coal, or 
other goods or chattels are deposited and kept for the 
purpose of trade, with intent to break and carry away 
any part thereof or any fixture or other thing attached 
to or connected with the same, or to commit any crimi- 
nal offense, shall be imprisoned for not more than fifteen 
years. 


Title 22, District of Columbia Code, Section 2201 (1951 Edi- 
tion, Supp. VI) provides: 


Grand larceny—Whoever shall feloniously take and 
carry away anything of value of the amount or value 
of $100 or upward, including things savoring of the 
realty, shall suffer imprisonment for not less than one 
nor more than ten years. 


Title 22, District of Columbia Code, Section 2202 (1951 Edi- 
tion, Supp. VI) provides: 

Petit larceny—Order of restitution —Whoever shall 
feloniously take and carry away any property of value 
of less than $100, including things savoring of the realty, 
shall be fined not more than $200 or be imprisoned for 
not more than one year, or both. And in all convictions 
for larceny, either grand or petit, the trial justice may, 
in his sound discretion order restitution to be made of 
the value of the money or property shown to have been 
stolen by the defendant and made way with or other- 
wise disposed of and not recovered. 


Rule 5(a), Federal Rules of Criminal Procedure provides: 


(a) Appearance before the Commissioner.—An off- 
cer making an arrest under a warrant issued upon a 
complaint or any person making an arrest without 3 
warrant shall take the arrested person without unneces- 
sary delay before the nearest available commissioner or 
before any other nearby officer empowered to commit 
persons charged with offenses against the laws of the 
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United States. When a person arrested without a war- 
rant is brought before a commissioner or other officer, 
a, complaint shall be filed forthwith. 


SUMMARY OF ARGUMENT 


The expert psychiatric testimony did not show whether or 
not appellant was suffering from a mental disease at the time 
of the commission of the crimes. It did show that he was in 
the initial stages of a mental disease characterized by sudden 
onset some four months after the crimes. The record shows 
that appellant was sufficiently cured in six months to be able to 
stand trial. The lay testimony indicated some unusual actions 
by appellant over six months prior to the crimes, but indicated 
that ten days after the crimes he did not exhibit any ¢. nfusion 
or lack of knowledge about the crimes, factors which one 
psychiatrist observed later which led to the diagnosis of mental 
disease. In the light of all of this testimony, coupled with the 
continuing presumption of sanity, the issue of appellant’s men- 
tal condition at the time of the crimes, and therefore, his moral 
responsibility for his actions if the jury believed that he com- 
mitted the crimes, was properly submitted to the jury for its 
determination. The trial judge properly refused to direct a 
verdict. 

Appellant’s written confession was properly admitted into 
evidence on rebuttal after appellant testified in his own behalf 
and denied the version of the crimes contained in the state- 
ment. He was asked sweeping questions by his counsel which 
elicited an exculpatory version of how appellant came into 
possession of copper tubing which he stipulated he sold in a 
junk yard. In the light of the complete instructions given by 
the court the limited use of appellant’s statement to impeach 
his credibiliy in regard to-his latest version of the facts was 
proper. 

Appellant’s oral admissions made within fifteen minutes 
after arrest to the arresting officer before appellant had left 
his home, and after the officer had outlined to appellant the evi- 
dence which the police already had, were not made during 
any period of unnecessary delay which gave rise to prolonged 
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questioning designed to extract confessions. Therefore, the 
admissions were properly admissible in evidence. 


ARGUMENT 


I. The disputed issue of appellant’s sanity at the time of the 
Commission of the crimes was one of fact which was prop- 
erly submitted to the jury 


Appellant’s argument is that there was insufficient evidence 
of sanity at the time of commission of the crime to warrant 
submission of that issue to the jury. A review of the testi- 
mony demonstrates that his assertion isinerror. Dr. McIndoo, 
a psychiatrist, testified that four months after the date of the 
commission of the crimes for which appellant was indicted he 
was found to be suffering from catatonic schizophrenia. How- 
ever, he was found to be in the initial, or early, stage of the 
disease Dr. Cushard, the only other psychiatrist to testify, 
stated that the disease which appellant had was characterized 
by sudden onset (J.A. 56). 

In the setting of the psychiatric testimony that appellant 
was in the first stage of a mental disease characterized by 
sudden onset, and that this condition was observed four months 
after the crimes were committed, and that appellant was suffi- 
ciently cured in six months to be able to stand trial, the court 
and jury was presented with lay testimony bearing on the 
issue of insanity.* 

Appellant testified, as witness in his own behalf, of the facts 
surrounding his arrest, ten days after the last theft (J.A. 
16, 21-22, 24). He recalled, in detail, the events after his 
arrest (J.A. 27-34). As to the specific dates charged in the 


2He was sufficiently cured after a period of six months’ hospitalization 
to be able to stand trial. 

* It is interesting to note that of the various types of schizophrenia, cata- 
tonia has been described as the one most frequently having a somewhat 
acute onset, which is frequently precipitated or preceded by an emotionally 
disturbing experience. Noyes and Kolb, Modern Clinical Psychiatry, Sth 
Ed., 1958; p. 406. 

“Appellant, relying on Carter v. United States, 102 U.S. App. D.C. 227, 
252 F, 2d 608 (1957) seeks to discount the officers’ testimony and strengthen 
the testimony of the witness Fogel. However, the evidence as a whole, and 
particularly the testimony of appellant and the psychiatric testimony, sup- 
ports the verdict of the jury. All the testimony was admissible. It was 
for the jury to weigh it. 
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indictment, appellant recalled the events of July 10-11 (J.A. 
23-24) ; and, the oral (J.A. 17) and written (J.A. 28, 77) state- 
ments evidenced appellant’s knowledge of events on July 14. 
This is not consistent with catatonic schizophrenia. [{]] Ap- 
pellant’s testimony shows that as of the dates of these 
crimes appellant was not “confused, unable to direct his think- 
ing properly, and [has not] more or less go[ne] into a shell by 
himself” (J.A. 35, 39). Appellant demonstrated a clear ap- 
preciation for the crimes committed (Cf. J.A. 39). He ex- 
plained his motivation for those acts which he acknowledged 
(J.A. 23-4; Cf. J.A. 40). The mental state of appellant at the 
time of the crimes, as described by appellant’s own testimony, 
was in direct conflict with the symptoms observed and used by 
the psychiatrists to conclude that as of four and six months 
after the crimes appellant suffered from a mental disease, 
which, especially in the case of appellant, was characterized 
by sudden onset (J.A. 41, 56). 

An attorney who had represented appellant in another mat- 
ter testified as to certain actions of the appellant between a 
year and six months prior to the crimes. These actions in- 
cluded calling the witness late at night, being impecunious 
with money, and resorting to home medication for a leg injury 
rather than seeking hospitalization. The witness character- 
ized these actions as not being the way “a normal person would 
react” (J.A. 48). 

Three police officers testified. All three officers were in 
contact with appellant at some time from his arrest until he 
was turned over to the U.S. Marshal after his arraignment. 
They testified that appellant was oriented, his speech was 
clear, he was rational and cooperative, and he knew where he 
was. None of them noticed anything of an unusual nature 
about appellant (J.A. 68, 70, 74). 

The issue of insanity is one which is properly to be deter- 
mined by the jury. Davis v. United States, 160 U.S. 469 
(1895); Tatum v. United States, 88 U.S. App. D.C. 386, 190 
F. 2d 612 (1951); Douglas v. United States, 99 U.S. App. D.C. 
232, 239 F. 2d 52 (1956). Each case depends upon its own 
facts in determining whether there is enough testimony war- 
ranting submission to the jury. There is a presumption that 
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all men are sane, and this presumption attends the entire 
trial. It may be considered by the jury in addition to all other 
evidence, in determining whether the prosecution has proved 
that the defendant was sane at the time of the crime. Davis, 
supra, p. 487; Douglas, supra, p. 59. The nature and degree 
of the evidence introduced by both sides must be considered 
in reaching this determination. Wright v. United States, 102 
US. App. D.C. 36, 250 F. 2d 4 (1957). While the jury is not 
bound to accept only psychiatric testimony, it cannot disre- 
gard this testimony if the psychiatric testimony goes to the 
ultimate issue. Here it did not reach the ultimate issue and is 
not inconsistent with the finding of the jury. Expert testi- 
mony must be considered with the other evidence, such as lay 
testimony, in determining the factual issues of sanity. 
Douglas, supra. 

Thus, in the instant case, based upon all the evidence pre- 
sented, it would have been entirely reasonable for the jury to 
have concluded that the appellant was not suffering from any 
mental disease or defect at the time of the crimes, but that 
his subsequent mental illness occurred after the crimes and 
prior to his examination by the psychiatrists some four months 
later. The medical experts were unable to say whether he 
had a mental disease at the time of the crimes because of the 
nature of his later disease. The only lay testimony regarding 
the time of the crimes indicated appellant was sane. There- 
fore, it is submitted that all reasonable minds would not agree 
that a reasonable doubt was created by the testimony as to 
appellant’s mental condition at the time of the crime, and 
therefore the verdict of the jury must stand. Curley v. United 
States, 81 U.S. App. D.C. 389, 160 F. 2d 229 (1947 ). 


Il. Appellant’s written confession made after his arrest was 
properly admitted in evidence for the sole purpose of im- 
peaching his credibility as a witness 


Appellant was arrested at four thirty in the morning on 
July 24, 1956. Subsequently, at ten minutes past nine in the 
morning, after being informed of his rights and without ex- 
tensive questioning, he executed a written confession at the 
sixth precinct. The prosecutor, having some doubt about the 
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admissibility of the confession under the rule of Mallory v. 
United States, 354 U.S. 449 (1957), declined to use the confes- 
sion in his case in chief (J.A. 24).5 The appellant took the 
stand in his own behalf. He denied that he had made oral 
admissions to the police immediately after his arrest. He de- 
nied having anything to do with the crimes. He stipulated 
that he had pawned certain copper tubing at 200 M Street, S.W. 
He was asked, on direct examination, “Will you tell us how 
you happened to get whatever you pawned there?” He was 
asked whose car he went in, whom he went with, what was 
pawned or sold, and how much he got for it. Appellant’s 
version in answer to these questions by his counsel was entirely 
different than the version he gave in his written statement 
which the prosecutor earlier declined to use. 

Thereafter, on cross-examination, appellant was questioned 
as to his latest version of the events of the day of the crimes. 
He denied being with Blackney, taking a Drive-it Gun, or 
having told Officer Dalton that he had done so. Having made 
these denials, and having told an entirely different story on 
the stand than he had told the officers earlier, the government 
then proceeded to use his earlier written statement for the sole 
purpose of impeaching his credibility in regard to his latest 
version. His written statement (J.A. 77) was at marked odds 
with his testimony, in that it was totally inconsistent with his 
testimony. 

In his written statement appellant admitted going with 
Blackney, not his wife. He admitted that the copper was 
stolen from the construction shed, not obtained as payment 
for fixing someone’s car. The written statement showed that 
they obtained more than the eleven or twelve dollars for the 
copper as appellant testified. The written statement did not 
indicate that Blackney’s wife was along, but rather that appel- 
lant and Blackney split up the money. Clearly, the written 
statement represented a glaring example of a prior inconsis- 
tent, written statement at variance with present testimony. 

It has long been established that prior inconsistent state- 
ments may be used to impeach the credibility of a witness in 


5The admissibility of the confession was not, therefore, judicially de- 
termined. It might very well have been admissible as direct evidence. 
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regard to essential parts of his testimony. Grunewald v. 
United States, 353 US. 391, 418 (1957). The use of such 
statements has no tendency to establish the truth of the state- 
ments, but merely attacks the credibility in regard to present 
testimony. Southern Ry. Co. v. Gray, 241 US. 333, 337 (1916) ; 
Young v. United States, 94 U.S. App. D.C. 62, 214 F. 2d 
232, 239 (1954). When a defendant takes the witness stand 
and denies certain facts, as here appellant denied going to the 
site of the construction job with Blackney, obtaining the cop- 
per tube there, and later going with Blackney to sell it, he is 
subject to impeachment by testimony or evidence which was 
barred to the prosecution for earlier use because of a violation 
of the defendant’s Constitutional rights. Walder v. United 
States, 347 U.S. 62 (1954). In the Walder case the prosecution 
was permitted to use, in rebuttal and for the purpose of im- 
peachment only, testimony earlier barred because of an illegal 
search and seizure. As Mr. Justice Frankfurter said in 
Walder: 


“Tt is one thing to say that the Government cannot make 
an affirmative use of evidence unlawfully obtained. It 


is quite another to say that the defendant can turn the 
illegal method by which evidence in the Government’s 
possession was obtained to his own advantage, and pro- 
vide himself with a shield against contradiction of his 
untruths.” 


The Court pointed out that the defendant must be free to 
deny the elements of the crime for which he stands charged 
without thereafter allowing the prosecution to introduce il- 
legally obtained evidence in rebuttal to show the truth of the 
matter contained therein. But, said the Court: 


“Beyond that, however, there is hardly justification for 
letting the defendant affirmatively resort to perjurious 
testimony in reliance on the Government’s disability 
to challenge his credibility.” [Emphasis supplied.] 

In the instant case, the impeaching evidence was not barred 
by a Constitutional privilege, but by a less lofty statutory pro- 
cedural requirement. The evidence was used in rebuttal only 
for the purpose of impeaching the credibility of appellant. 
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Of course, appellant claimed he gave the statement “under 
force and brutality” (J.A. 28), but the trial court permitted 
full evidence on both sides bearing upon the question of ap- 
pellant’s alleged mistreatment. Thereafter, he carefully in- 
structed the jury (J.A. 83) that they could not even consider 
the statement for the limited purpose of impeachment until 
they first determined the issue of voluntariness. Thereafter, if 
they found it was voluntarily made, they were instructed that 
it could not be considered in determining appellant’s guilt or 
innocence. They could only consider it insofar as it related to 
the appellant’s credibility. 

Therefore, it is clear that the statement was properly ad- 
mitted to impeach the appellant after he had made his denials 
of any complicity in the crime, dealings with Blackney, or 
knowledge of the thefts from the construction sheds. He told 
a story which was completely at odds with his statement, and 
under the careful instructions of the Court,* the jury was en- 
titled to know of his prior inconsistent statement, particularly 
since the issue of credibility was an important one in this case. 


III. Appellant’s threshold oral admissions made in his room 
within fifteen minutes after his arrest were properly ad- 
mitted into evidence 


Appellant argues that his oral admissions made within fif- 
teen minutes after his arrest, and while still in his own room, 
should have been excluded from evidence. He bases this 
argument on the interpretation of Rule 5(a), F.R. Crim. P., 
as set forth in Mallory v. United States, 354 U.S. 449 (1957). 
However, recent decisions by this Court in the wake of Mallory 
indicate that his argument is without merit. 

The arresting officer testified that he went to appellant's 
room in the company of appellant’s aunt, and there placed him 
under arrest for housebreaking. The officer told appellant 
about the crime he was being arrested for, and appellant denied 
any knowledge of it. Then the officer “told him how much I 
had to go on and he decided that it is better that he tell me 
his side of the story” (J.A. 19). At that point, appellant made 


“It must be observed that the defense announced its satisfaction with 
the Court’s charge to the jury, and asked for nothing further. 
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certain statements to the officer which it is now urged should 
not have been admitted in evidence.’ 

Under Mallory v. United States, supra, the police may not 
arrest a suspect and take him to police headquarters to carry 
out a process of inquiry which leads to the extraction of damag- 
ing statements which are then used to support a charge against 
him. In the instant case the police arrested appellant at his 
home. They already had their charge, and knew which man 
they wanted. They did not need his statements before they 
decided to charge him. The brief questioning by the arresting 
officer was proper and necessary. When upon his arrest, ap- 
pellant denied implication, the officer was “entitled to state to 
him what evidence they have and ask whether he cares to com- 
ment upon it.” Heideman v. United States, —— U.S. App. 
D.C. —, 259 F. 2d 948 (1958). The record does not disclose 
anything remotely approaching “grilling”. The officer’s testi- 
mony there is unchallenged. The appellant did not claim he 
was coerced, or that his statement was involuntary. He denied 
that any of this ever happened at all. Therefore, on the rec- 
ord it is clear that the admissions were admissible, and that 
the police did not violate the letter or the spirit of Rule 5(a). 
See Milton Mallory v. United States, —— US. App. D.C. —, 
259 F. 2d 796 (1958) ; Trilling v. United States, —— U-S. App. 
D.C. — , 260 F. 2d 677 (1958) ; Porter v. United States, —— 
US. App. D.C. —, 258 F. 2d 685 (1958) ; Metoyer v. United 
States, 102 U.S. App. D.C. 62, 250 F. 2d 30 (1957). 

Appellant also suggests that the officers did not have prob- 
able cause to arrest appellant. This point was not raised at 
trial, and a complete record of what the police knew before 
they went to appellant’s room is not, therefore, present. 
Nevertheless, the point has no merit. As this Court pointed 
out in Smith v. United States, —— US. App. D.C. ——, 254 
F. 2d 751 (1958): 

“We believe the rule to be that confessions made while 
a defendant is under arrest are admissible in evidence if 
voluntarily made and if Rule 5, Federal Rules of Crimi- 
nal Procedure, is not violated, whether the arrest was 
legal or illegal.” [Emphasis supplied.] 


7 Appellant, in his testimony, denied that he made any statements to the’ 
officer at that time (J.A. 22). 
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It is clear then, that the oral admissions of appellant made vol- 
untarily within fifteen minutes after his arrest, and while still 
in his room, were properly admitted into evidence. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 


Ottver GASCH, 
United States Attorney. 
Cart W. BELcHER, 
CHartes W. HALuEckK, 
Assistant United States Attorney. 
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